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FULL COMMITTEE HEARINGS ON H. R. 774 AND H. R. 2575 

HOUSE OF REPRESENT~~TIVES, 
I 

COMMITTEE ON ARMED SERVICES) 
Washington, D. C., Tuesday, July 8,1947. 

The committee met at 10 a. m.. Hon. Walter G. Andrews, chairman, 
presiding. 

The CHAIRMAN. Gentlemen, the committee will be in order. 
, The chlef business of this morning is a bill from Mr. Elston's com- 

mittee, the military-justice bill. But I understand that Mr. Anderson 
of California desires to report a minor bill. H. R. 774. of Mr. Bland's. 
Is  that correct '2: 

Mr. ANDERSON. That is correct. 
The CHAIRMAN. I will yield to Mr. Anderson of California. 

REPORT BY MR. ANDERSON, CHAIRMAN, SUBCOMMITTEE NO. 6, 
PROCUREMENT AND SUPPLY 

, Mr. ANDERSON. Mr. Chairman and members of the committee, I 
have a brief report here on H. R.. '7'74, introduced by our colleague, 
Congressman Bland, of Virginia. We were unable to obtain com- 
mittee prints for the amended bill, but for the purpose of the record 
I will read the amendments this morning. 

The purpose of H. R. 774, introduced by Mr. Bland, of Virginia. 
is to extend to the Secretary of the Treasury the authority heretofore 
exercised by the Secretaries of T a r  and of the Navy under legislation 
enacted in1 1896. 

The earlier act referred to permits the service Secretaries, i11 their 
discretion, to loan or give obsolete or condemned combat material to 
certain designated veterans' organizations ancl other nonprofit insti- 
tutions. 

The War and Navy Departments have no objection to the extension 
of this authority to the Secretary of the Treasury. However, certain 
objections mere raised by both services with respect to the language of 
the bill as introduced. Accordingly, the subcommittee requested the 
departments to confer together for the purpose of working-out mu- 
tually suitable amendments. This they have now done. 

As originally drafted, the language of the bill is identical with 
that of the 1896 act, as amended, save for the inclusion of the Secre- 
tary of the Treasury ancl the addition of section 2. The present law 
describes the equipment which may be loaned or given away as fol- 
lows : "Condemned or obsolete ordnance, guns, projectiles, books, man- 
uscripts, works of art, drawings, plans, models, and other condemned 
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or obsolete material." The War Departmext feels that this language . 
is subject to a narrow interpretation vrhich would exclude types of 
material other than tnose covered by the specific classes enumerated. 
Considering the fact that this law mas passed before the appearance of 
tanks and aircraft, i t  appears that the basic statute may have intended 
to provide the then, current types of combat material.for historical, 
ceremonial, or exhibitional purposes. It is not felt that the langunge 
is broad enough here to include many modern-day -wenpons mhich 
would have value for these same purl~oses. 

Accordingly, upon the recommendation of the War Department, 
the following amendments were adopted : 

On page 2, in lines 9 and 10, strike out the words "ordnance, guns, 
projectsles" and substitute in lieu thereof the words "combat matersal". 

On page 2, in line 10, strike out the comma after the word "plans" 
and substitute in lieu thereof the word "and". 

On page 2, in line 11, strike out the following: ", and other con- 
demned or obsolete material':. 

The Navy Department's objection was based upon the fear that 
section 2 of the bill might be construed as repealing Public Law 649 
of the Seventy-ninth Congress, under which the Secretary of the 
Navy now possesses authority much broader in scope, both as to cate- 
gories of material and possible donees, than that granted in 1896 act. 
Acordingly, the subcommittee has amended section 2 to read as 
follows : 

SEC. 2. The Act of May 22, 1896, a s  amended, shall not be construed a s  alter- 
ing, amendmg, or repealing the provisions of any other law under authority of 
which the President, the Secretary of War. the Secretary of the Navy, or the 
Secretary of the Treasury may dispose of Government laaterial. 

That, Mr. Chairman, is my report, and I suggest the bill be favor- 
obly reported to the House. 

The CHAIRMAN. IS there any discussion? 
Mr. VAN ZANDT. What is the bill? - 

Mr. ANDERSON. Seven hundred and seventy-four. 
The CHAIRMAN. Well, a majority of the members have heard the 

report. Without objection, the bill will be reported favorably. 
Gentlemen, unfortunately, the House meets a t  11 this morning, but 

1 assume we can sit until a quarter past 11 without any interruption. 
There is another small bill that is awaiting report, but I am going to 
forego that a t  the moment because this meeting was called particularly 
to hear a report on the military justice bill. 

I might also say that it had been the intentidn to have an executive 
committee meeting this morning on the question of inspection trips. 
The sheets that have been turned in by the membership have been 
analyzed by the staff. Mr. Brown has been designated to pursue the 
matter further with those who desire to go to  the Pacific, and Mr. 
Blandford, for those who desire to go to Europe. Sometime this week 
it is hoped that Mr. Brown will be able to arrange a meeting, maybe ' 
along in the latter part of the afternoon, and Mr. Blandford similarly 
with the other group, in order to get the ideas of the groups as to the' 
time element; that is, when they prefer to make the trips. A little ' 
conference will be necessary on that. They will then take i t  up with 
the Army and the Navy. 



The Chair will now yield to the gentle~nan from Ohio, the chairman 
,f subcommittee No. 11, Mr. Elston. Before doing so, I may say 
that last week Mr. Short, as acting chairman, indicated to the War 
Department that he would permit the reading of two letters addressed 
to  him. I talked with Mr. Short last night and confirmed that. So, 
&er Mr. Elston7s report, I am going to turn these letters over to Mr. 
Smart for readino, whenever Mr. Elston designates. 

Mr. ELSTON. I&. Chairman, if it is agreeable, I would like to have 
the letters read first because the report I make will comment on those 
letters. 

The CHAIRMAN. All right, without objection the letters addressed 
to Mr. Short, as acting chairman last week, in accordance with his 
agreement, will be read. They are from the Secretary of War and 
the Chief of Staff, General Eisenhower, with a forwarding letter by 
General Royall. 

Mr. SMART. The first letter is [reading1 : 
Wax DEPARTMENT, 

Wnshington, D. C., June SO, 1947. 
Hen. DEWEP SHORT, 

Acting Chaimnan, Cotnimittee on Alrned Services, 
House of Representatives, Wasl~ington, D. C. 

DEAR MR. SHORT: I understand that  your committee is about to consider the 
question of separation of command and judicial authority in  the Army and 
the creation of w sepzrate :ildge Advocate General's Department. with i t s  
own pronlotion list, and with indepencleut authority to mitigate or remit 
mrtain types of sentences. 

My views_upon these questious have heretofore been presented during the 
hearings before youc Legal Subcommittee, a t  which time I pointed out the 
far-reaching advances advocated by the War Department in conferring ju- 
dicial authority on the Judge Advocate General and enlarging his power. 
Those provisions have my earnest approval. I feel, however, that  further 
enlargement of such powers, with consequent curtailment of the authority of 
field commanders, would be a serious mistake. 
+ I  also feel that  it would be a fundamentally unsound policy to confer-upon 

any offiical in the War Department authority of decision entirely independent 
of the Secretary of War, with the latter having no power to control or direct. 

I am transmitting herewith for the consideration of your committee letters 
addressed to you by the Secretary of War ancl the Chief of Staff, setting forth 
their respective views on these matters. 

Sincerely yours, 
KENNETH C. ROYALL, 

Under Secretary of War. 

The second letter is [reading] : C .  

WAR DEPARTMENT, 
THE CHIEF OF STAFF, 

Washington, D. C., June SO, 1947. 
Hon. DEWEY SHORT, 

Acting Chairman, Committee on Armed Services 
House of Representatives, Washingto?, D. C. 

DEAR MR. SHORT: Discussion on the floor of the House of Representatives 
reported in the Congressional Record indicates that  your committee intends 
tp consider a proposal that  judicial and command authority in the Army be 
completely separated. I understand that  a fur ther ,  proposal would confer 
upon the Judge Advocate General independent power to mitigate or remit 
certain types of sentences. 

I feel very strongly that  this would be a serious mistake. A commander of 
t~ppps carries grave responsibility which is enormously enlarged in time of 
Fp. This responsibility can be fully discharged only by the  exercise of 
.cpmensurate authofity without which the effectiveness of the commander 



will be seriously impaired. I am completely confident that every experienced 
combat commander will agree with me that a!ly other system woulh produce 
ruinous results. 

I am conviuced that  this conclusion ,is valid under either peacetime or war- 
time conditions. I t  is manifest, however, that  it  is both undesirable and 
impracticable to provide one system of procedure for use in peacetime and rr 
different one for use in war. 

After long and careful study I have come to support the provisions of H. R. 
2573, now peuding before your committee. which will proride a complete system 
of judicial review, thorough, impartial, and free from command influence, 
and will also ~ffectively proclude interference with the judicial process. I 
firmly believe, however, that further curtailment of command authority would 
be both unsound and unsafe. The new proposal woulcl repose in a staff officer, 
completely removed from any responsibility for winning a mar, complete author- 
ity to  act independently in  a matter of the utmost importance to victory. Field 
commanders will always accept such decisions from the Secretary of War or 
the President, recognizing in those two officials a responsibility equal to their 
own in/ maintaining order and discipline-particularly battle discipline. To 
empower a separate staff agency to act independently in this matter could not 
fail to engender friction and dissatisfaction tlisastrous to the welfare of the 
service. This can be completely avoided adnrinistratirely by proper Indoc- 
trination of all  concerned. 

Sincerely, 
1 1 ~  IGHT D. EISEIVHOWE~. 

The third and last letter is [reading] : 
WAR DEPARTMENT, 

Washington, June 30, 1947. 
Hon. DEWEY SHORT, 

-4cting Chairman, Conmittee on Armed Sevvices, 
House of Represe?ztetives, Washiwr/ton, D. C .  I 

DEAR MR. SHORT: In the course of the debate on H. R. 3880 a s  reported in 
the Congressional Record for June 25 one attempt was made  to amend the 
promotion bill with respect to judge advocates. The proposed amendment 
was defeated but i t  was indicated that  a similar amendment would be pre- 
sented to the Armed Services Committee when i t  considers H. R. 2575. 

I am very happy that  the House rejected the amendment and passed H. R. 
3830 a s  reported by your committee. To include promotion provisions in 
H. R. 2575, in my opinion, would be extremely bad. The Officer Personnel 
Act (H. R. 3830) was submitted to your committee after an exhaustive research 
and study of many months and your Personuel Subcommittee spent many weeks 
upon it  before finally reporting the bill to the whole committee. The proposal 
to establish a separate promotion list for the Judge Adrocate General's Depart- 
ment was considered very carefully both by the Under Secretary and myself. 
The decision to retain the present single pronlotion for the Army was reached 
for these reasons : 

The Army had separate promotion lists for each brauch until 1920. That 
system was a complete and utter failure. Uncler i t  there was continual and 
constant political maneuvering by officers of the various arms. The Army was 
torn by interiial jealonaies and bickering. No single reform in our promotion 
laws has ever accomplished a s  much good a s  establishment of the single list 
in 1920. I t  unified the Regular Army and built a proper spirit In its Officer 
Corps. To set up a separate pron~otion list for the Judge Advocate General's 
Department can have only one purpose--proride better promotion possibilities 
for its officers-than for the officers of other branches. Should this succeed, I 

judge advocates mill not gain but bill  lose. They will lose the esteem and good 
feeling of the'ir brother officers. The Army and the Nation will also lose 
because one break in the separate list will start auew the jealousies which 
existed prior to World War ;I. Congress will be under conskint pressure to 
set up &her separate branches aucl then, to enhance personal opportunities, 
there will be constant efforts to increase the size of specific branches in order 
to create more positions in high rank. This is not theory; this was the actual 
situation prior to 1917. 

The proponents of a separate promotion list for the judge advocateq appar- 
ently do not realize the effect i t  would have on most individuals in that Depart- 
ment. I t s  officers are  not distributed evenly through all the grades. There 



are no lieutellants in i t  a t  a l l ;  37 percent of i ts  present officers have between 
31 and 28 years' service; over 50 percent will be in the grade of lieutenant 
colonel when initial promotions have been made. With a separate promotion 
list for $uch a small group the grade of colonel having initially been filled there 
would then result great stagnation for all officers belorn that grade. 

A great virtue of a single list containing 25,000 officers is that abnormal dis- 
tribution of officers in the several branches can be taken care of. The number 
of colonels for each branch does not have to be exactly proportional to the number 
in each branch but can be made propartional to the numbers in each branch who 
are in the next lower grade. Thus, if in  a certain year group of lieutenant colo- 
nels up for promotion to the grade of colonel there a re  10 more judge advocates 
than their proportional number should be, there is no difficulty occasioned be- 
cause in  some other branch or branches there will be a corresponding shortage 
and all qualified judge advocates can be promoted. Hosever, if the officers of 
that small branch a re  on a seprlrate list theu when the "hump" of that  list 
becomes eligible for promotion a large and undue attrition must take place. 
Following that there will be a great surge of promotions and then stagnation 
again. This condition was alleviated for the Army a s  a whole by the single 
list and the new pron~otion law has been specifically drawn up to avoid it. 

Not only would the inclusion of promotion provisions in H. R. 2575 be ex- 
tremely bad but any attempt to specify numbers in the Judge Advocate General's 
Department without also increasing the authority strength of the Regular Army 
would be harmful. Adding to the number of judge advocates does not decrease 
the load on combat officers and those of the technical arms and services. There- 
fore, if a large increase in  the size of the J~ ldge  Advocate General's Department 
is proposed it  must include provision for increasing the total size of the officer 
corps. Section 502 ( a )  of H. R. 3830 provides that  the authorized active-list 
commissioned strength of the several branches of the Army shall be determined 
from time to time by the Secretary of War within the authorized strength of the 
Regular Army. This provision was inserted in order to  insure proper coordina- 
tion in the distribution of available regular officers. This is not a static problem 
but changes with organization, weapons, and missions. I feel it essential that  
the flexibility granted in H. R. 3830 not be nullified by prescriptions placed in 
o t b ~ r  bills. 

The hearings on H. R. 2575 and remarks made on the floor during the debate 
on H. R. 3830 indicated that  one reason for proposing changes in the promotion 
system for judge advocates was the fact that virtually all witnesses except 
those from the War Department urged such changes. These witnesses repre- 
sented various organizations. None of them could or did pose a s  expert witnesses 
excent in matters of law. They certainly did not represent any expert opinion 
on Army organization or personnel. Pew problems confronting the War De- 
partment are  so complex and involver1 a s  the matter of promotion for career 
Regular officers. Tbose members of your committee who labored so long and 
so arduously on H. R. 3830 can testify to that. The promotion bill was drawn, 
up to assure every officer of equal opportnnity and to give the Army an adequate 
rank structure. Piecemeal changes in i t  on behalf of sinqle groups_will do ir- 
reparable harm to the Army bocanse it will be an opening break in what we 
believe is the best promotion legislation ever passed by the House. 

ROEEET P PATTERSON. 
Secretaru'of WUT. 

The CHAIRMAN. Mr. Elston. 

Mr. ELSTON. Mr. Chairman, before proceeding to make any state- 
ment about the provisions of the bill, I want to first of all express 
appreciation to the members of my subcommittee who worked so long 
and so arduously in the perfection of this bill. We held a great many 
meetings and our attendance was excellent. We heard a lot of wit- 
nesses. We feel that the bill we have presented to the committee is 
a sound one. We are grateful to Mr. Smart for the assistance he gave 
us, and to General Green, General Hoover, and Colonel Dinsmore, 

I from the War Department, who sat with us in our meetings and gave 
. us very valuable assistance. 
t '  



Now, some reference has been made to the promotion bill which has 
been passed, H. R. 3830. I might say a t  the outset that our purpose is 
n$ to start in to amend that bill. A t  the time that bill was before 
this committee, you will recall I mentioned the fact that we were con- 
sidering in our subcommittee the possibility of a separate Judge 
Advocate General's Department for the Army. I believe the conclu- 
sion at'that time was that regardless of what was done with the pro- 
motion bill it would not be through Congress by the time our bill was 
reported and that the matter could be worked out in conference. The 
bill has passed the House but has not, passed the Senate, so that situa- 
tion still prevails. 

We thought for a time we might consider both the Navy and the 
Army bills together, but after finishing the Army bill and receiving 
;the Navy bill from the Navy Department, we came to the conclusion 
that the situation was so entirely different in the two Dcpartlnents that 
we better proceed with the Army bill and take up the Navy bill at  a 
later date. 

I might say that our bill was reported unanin~ously. There was 
n dissenting vote with regard to the separation of the Judge Advocate 
General's Department from the other branches of the service, but 
with that one dissenting vote the bill was unanimously reported by our 
committee. 

Now, Mr. Chairman, in order that the inembers may have a full 
appreciation of the importance of the legislation which is presented 
here today, I consider it both advisable and necessary to relate, in a 
general way, the events which have brought the subject of military 
justice to our attention. 

During the course of World War I1 approximately 11,000,000 men 
saw service in the United States Army, and of that n~unber approxi- 
mately 80,000 were convicted by general courts martial. A far larger 
number were convicted by special courts martial. Even before the 
cessation of hostilities it was apparent to the War Department and to 
the Congress that a detailed study of the Army system of justice was 
appropriate. I n  fact, it was necessary. Accordingly, in 1944 and 
1945, the War Department sent Col. Phillip McCook, former prom 
inent New York jurist, to various theaters of operation to conduct 
such studies. Additional reports were submitted to the War Depart- 
ment from other sources. 

Within a few months after the end of hostilities, the matter was 
brought. to the attention of the American Bar Association, and on 
March 25,1946, the War DepartmentAdvisory Committee on Military 
Justice was appointed by order of the Secretary of War. The com- 
mittee, under the chairmanship of the Honorable Arthur T. Vander- 
bilt, and referred to as the "Vanderbilt ~ommittee,'~ consisted of nine 
outstanding lawyers and Federal jixrists from eight States and the 
District of Columbia. From March 25, 1946, uiltil December 13, 1946, 
a period of almost 9 months, the members of that committee engaged 
in studies, investigations, and hearings, and availed themselves of 
voluminous statist,ical data of the Judge Advocate General's Depart- 
ment and other sources. A t  full committee hearings in Washingtol?, 
the Secretary of War, the Under Secretary of War, the Chief of Staff, 
the Commander of the Army Ground Forces, the Judge Advocate 
General, the Assistant Judge Advocate General, numerous other offi- 



- cers, and the representatives of five veterans' organizations were heard. 
There were numerous personal interviews, supplemented by letters 
and the digesting of 321 answers to questionnaires from both military 
and nonnlilitary personnel. Additional widely advertised regional 

hearings were held at  New York, Philadelphia, Baltimore, 
Raleigh, Atlanta, Chicago, St. Louis, Denver, Sail Francisco, and 
Seattle. The subsequent report of the committee was based on these 
extensive inquiries. 

During the Seventy-ninth Congress a Military Affairs subcommittee 
under the chairmanship of our colleague, Hop. Carl T. Durham, de- 
voted more than 1 year to detailed study of the Army system of 
justice. The report, of the Durham committee has been thoroughly 
considered in our deliberations. I might say, interpolating, Mr. 
Chairman and members of the committee, our committee considered 
not only H. R. 2.575, but H. R. 576, introduced by Mr. Durham; and 
the bill we report this morning contains provisions of H. R. 2575, 
amended solnewhat, plus one provision from Mr. Durham's bill. 

Additional studies have been conducted b special committees of 
the American Legjon, VFW, AMVETS, A V ~ ,  the New York County 
Lawyers Association, the War Veterans' Bar Association, the Judge 
Advocate Generals' Association, and the Phi Alpha Delta Law Fra- 
ternity: The reports and recommendations of each of these groups 
were made available to us and representatives of each of the organi- 
zations appeared before our committee in public hearings in support 
of their recommendations. Other witnesses, who had particular 
knowledge of the subject by virtue of their service and experience 
in the recent war, were heard. 

In our opinion, the combined effo~ts of these organizations and 
individuals represent the most comprehensive study of military jus- , 
tice that has been conducted in the history of our country. Any dis- 
cussion of the technical aspects of the bill would probably result in 
more confusion than may exist at  the present. I n  general, the main 
accomplishments of the bill may be outlined as follows : 

1. Enlisted men have been authorized to sit as members of courts 
martial. 

2. It subjects officers to trial by special courts martial. 
3. It prohibits the unlawful influence of courts martial or the 

members thereof. 
4. Warrant officers are authorized to sit as members of courts 

martial. 
5. An accused, if he so desires. may have counsel at  the pretrial 

investigation. 
6. Authority to grant a bad-conclnct discharge has been granted to 

general and special courts martial. 
7. The review and appellate provisions have been strengthened. 
8. A lesser punishment than death or life imprisonment for murder 

or rape have been provided. 
0. A lesser punishment than dismissal from service for officers 

drunk during time of war has been provided. 
10. The authority of comnzanding officers mder  the one hundred 

and fourth article of* war has been increased so far as it pertains to 
officers but not to enlisted men. 

11. The clemency power of the Judge Advocate General has been 
increased. 
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12. An independent Judge Advocate General's corps has been estab- 
lished. 

From the foregoing general summary, the following points merit 
additional consideration. 

1. Should enlisted men be authorized to sit as members of a court 
martial in the trial of other enlisted men? 

The War Department agrees that they should, a t  the option of the 
appointing authority. Our committee agrees that they should, a t  the 
option of the defendant and has amended section 3 accordingly. We 
seriously doubt that the inclusion of enlisted men as members of the 
court will benefit enlisted men who are defendants ; however, the choice 
is properly a right of the defendant. Once having exercised that 
right he must assume the responsibility for the results of his choice. 
I might say there that no less than one-third of the conrt shaT1 con- 
sist of enlisted men- 

Mr. KILDAY. If  he requests enlisted men, it must be ilo less than one- 
third. 

Mr. ELSTON. Yes, if he requests enlisted men. 
2. Should the trial judge advocate and defense counsel be attorneys, 

if available? 
There is unanimous agreement that such personnel must be attorneys 

and the War Department has so provided in section 8, pages 5 and 6. 
3. A greater equality in the treatment of officers and enlisted men 

should be provided. 
The committee agrees that a greater equality innst be attained and 

have accordingly amended sectlon 10, page 7, making officers subject 
to trial by special courts martial. Heretofore, the President has had 
authority to exempt such classes as he may designate from trial by 
special and summary courts martial and under that authority has ex- 
empted officers from trial by these two courts. As a result, officers 
have been triable by general courts martial only. This resulted in 
a reluctance on the part of superior commanders to subject officers 
to trial and possible dismjssal for comparatively minor offenses. As 
a result officers would escape punishment for the same offenses for 
which enlisted men were tried and convicted. That I think we will 
agree created a very bad situation in the Army. 

Section 21, page 16. provides that, in time of war, an officer, in 
lieu of a dishonorable discharge, may be reduced to the grade of 
private. 

Since a commanding officers authority under the fourth article of 
war has been increased in this bill so that he may forfeit one-half 
of an officers ay for 3 months, rather than 1 month, a far  greater 
restraint on o k cers will be the inevitable result. Enlisted men are 
not subject to this illcreased power of forfeiture. 

4. Should the pretrial investigation be made mandatory and should 
the accused be furnished counsel at such investigations? 

This question presents a more difficult problem than is apparent. 
I n  our consideration of the subject of milita;y justice we have been 
guided by the principle that the basic rights of an accused should be 
protected without encumberiitg the military system in such a maze 
of technicalities that it fails in its purpose. Upon this premise we 
have concluded that an investigation should precede every general 
courts-martial trial but that the investigation shall be considered 
sufficient if it has substantially protected the rights of the accused. 



To hold otherwise would subject every general courts-martial case to 
reversal for jurisdictional error on purely technical grounds. 

Our committee has aclclecl another safeguard in amending section 22 
by providing counsel in every pretrail investigation upon the request 
of the accusecl. As a matter of custonl the Army already provides such 
counsel in serious cases. It now becomes a matter of right, at  the 
option of the accusecl. 

5. A more adequate review should be provided. 
Any system of judicial review is complicated, technical, and difficult 

to understand. The principal provisions of judicial review are pres- 
ently contained in A. W. 50 and A. W. 50%. I n  an attempt to clarify 
these sections they have been rewritten by the War Department in  
section 26 of H. R. 2575. The new section provides for a new judicial 
council of three general officers, in addition to the present board of re- 
view, and defines the action to be taken upon cases examined. The sec- 
tion makes explicit the finality of sentences of court martial, and 
for the first time, authorizes reviewing authorities to weigh the evi- 
dence in addition to determining the law. Absence of this authority 
heretofore has been a, comn~on cause of criticism. 

Under the present Army system it is possible for a. defendant to be 
convicted and dishonorably discharged without having had an appel- 
late review of the dishonorable discharge portion of his sentence. Not 
only is it possible, there have been many such cases resulting in exten- 
sive criticism of the Army system. The War Department has cor- 
rected this situation in section 26 (a) of the bill . 

The question of clemency may properly be considered in this con- 
nection and the committee finds itself at  variance with the War Depart- 
ment position as set out in section 26 of the bill. The bill provides 
that "the J ~ ~ d g e  Advocate General shall have the power to mitigate, 
remit, or suspend the whole or any part of a sentence in any case re- 
quiring appellate review under section 26 (A. W. 50) and not requir- 
ing approval or confirmation by the President," such power to be exer- 
cised under the direction of the Secretary of War. 

The practical result of this provision is that the Judge Advocake 
General becomes merely a recommending officer. It is presumed that 
the most capable legal man in the Army mill be in the Judge Advo- 
cate General's Department and it is certain that the complete appel- 
late review of aJl such cases will be conducted in his Department. It 
necessarily follows that, except for the trial court, the Judge Advocate 
and the reviewing officers in his Department have a more intimate 
knowledge of the facts and the law of the case, than any other indi- 
vidual or group. While the War Department does not agree, it seems 
only proper to us that the Judge Advocate's authority on clemency 
matters should be commensurate with his responsibility for appellate 
review, and we have amended section 28, on pages 29 and 30, ac- 
cordingly. 

6. Should "command influence" with respect to the judicial acts of 
courts martial military commissions, and the members thereof, be 
curtailed ? 

There is unanimous agreement that "command influence" has been 
improper and must be stopped. I n  addition to its provisions in sec- 
tion 33 of the bill, the War Department has accepted section 10v2 
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of the Durham bill as an amendment. We consider these provisiolls 
adequate to stop this phase of "command influence." 

With the very few exceptions which I have mentioned there is conl- 
plete agreement between our committee and the War  Department on 
every section of the bill, as amended, tlirough section 45. This brings 
us to the final and by far  the most important question which our com- 
mittee has considered : ' Should an independent Judge Advocate General's Corps, with a 
separate promotion list, be established? 

The War Department opposes the establishment of an independent 
Judge Advocate General's Corps ; however, our committee, with one 
dissenting vote, favors such a corps. It is important to note that 
every rganizational represent,ative and every individual who testified 
before the committee, except War Department witnesses, not only 
favored but urged the establishment of an independent Judge Ad- 
vocate General's Department. 

Under present law "command" has an abnormal and unjnstiiied in- 
fluence over military justice. I n  opposing our decision the War 
Department stresses the necessity for preserdng proper discipline 
and for giving line coinmanders authority which is commensurate 
with their responsibility. We fully agree that discipline is of the 
utmost importance and must be preserved ; however, we feel equally 
certain that in the administration of military justice there is a point 
beyond which the considerations of justice are paramount to disci- 
pline. Under present law and under this bill, as amended, "com- 
mand" has abundant authority to enforce discipline. We haven't 
taken all the power away from them, by any manner of means. The 
command officer refers the charges1 for trial, convenes the court. ap- 
points the trial Judge Advocate, law member and defense counsel 
who must now be qualified persolme1 of the Judge Advocate General's 
Department and, after the trial reviews the case with full authority 
to approve or disapprove the whole or any part of the sentence. 

We contend that "command" should ask for nothing more in the 
furtherance of discipline. At  the conclusion of a trial, under the 
present system, the same officers who conducted the case return to 
the command of a line officer who has full authority orer their effi- 
ciency ratings, promotion recommendations, leaves, and duty assign- 
ments. These officers, many of whom have families and have chosen 
the Army for a career, would be less human if they ignored the pos- 
sibilities of such infiuence. We contend that those  rho are charged 
with the impartial administration of military justice inust have suffi- 
cient freedom of judicial determination to meet the responsibility. 

I would like to summarize the War Department's criticism. 
1. We have been informed of the strenuous objections of the Secre- 

tary of War, the Under Secretary of War, and the Chief of Staff with 
reference to the creation of an independent Judge Advocate General's 
Corps. I wish to state to the full committee that with one exception, 
the committee was fully aware of all of these objections prior to its 
final determillatioil of this question. The one exception referred to 
is the criticism of the Secretary of War with reference to the effect 
that such a corps would have upon the basic provisions of the new 
promotion bill as embodied in H. R. 3830 and recently favorably con- 
sidered by the Armed Services Committee and the House. The Sec- 



retary's first objection is that the creation of a separate promotion 
list can have oilly one purpose-provide better promotion possibilities 
for its officer than for the officers of other branches, and that tlle 
creation of such a list would result in ill feeling between judge advo- 
cate officers and other officers and would constitute a break in the 
present structure which should not be tolerated. Upon this point 
\ye disagreed. It seems apparent that "command" considers the 
Judge Advocate Department to be composed of a nonprofessional 
group whereas we are of the opinion that the Judge Advocate's De- 
partment must be a professional group especially trained in order 
that it may properly perform its function. 

We have been reliably informed that approximately 90 percent of 
the field work of the Judge Advocate's Department consists of matters 
directly related to military justice and that more than 50 percent of 
its work in Washington is of the same nature. Another considerable 
function consists in the investigstion and adjustment of claims. It 
can hardly be expected that unqualified personnel can adequately 
handle these assignments. I f  they could this subject would not be 
before the committee today. The commihtee may be assured that a t  
no time has it been our intenton to create a special corps which would 
give special consideration and unusual advantages to any officer or 
aroup of officers. I n  advocating an independent corps we neither ask 9 for nor expect to receive any advantage in promotion or otherwise 
that is not shared by every other officer of the Army. The War 
Department apparently does not vi'ew judge advocate officers as com- 
mand officers. They do not command troops and so far as we know, no 
judge advocate officer has ever risen to the office of Chief of Staff or 
any other comparable position in command. The recognition of this 
group as being a professional group should cause no greater incon- 
venience than is the case with doctors, dentists, veterinarians, chap- 
lains, nurses, and medical specialists. 

2. The Secretary states that great stagnation would result for all 
officers below the grade of colonel since 50 percent of the officers will 
be in the grade of lieutenant colonel when initial promotions have 
been made. It is pertinent to repeat the Secretary's statement that 37 
percent of the present officers have between 21 and 28 years' service 
and that the group as a whole are comparatively old. We fully agree 
with the basic provisions of the promotion bill and do not desire to 
create any unusual problems by our present action. I n  this connection 
the following points should be kept in mind : 

(a) The present age group is old and must soon retire from service. 
(71) The Secretary of War is not reqired to fill all vacancies now and 

as a matter of fact, it is not anticipated that he shall. 
(c) The humps in various grades would be no way abnormal than 

are now present in the Chaplains, Dental, and Veterinarian Corps and 
particularly, to the Air Corps. 

(d) Expansion of the corps to its anticipated size will be slow a t  
the very best and officers will be difficult to obtain. 

3. The Secretary states that the creation of an independent corps 
will not decrease the load on combat officers. We think that the crea- 
tion of an independent corps would inevitably result in lessening the 
burden on combat officers, rather than increasing it. It is an indisput- 
able fact that throughout the war, the trial judge advocates, law mem- 
bers and defense counsels in addition to officers for the investigation 



of claims, were largely drawn from officers of the line. This resulted i11 
those officers having a dual function and the testimony before our 
committee made it very apparent that the added function of military 
justice and claims was held to  be of secondary importance. Under 
Public Law 281, Seventy-ninth Congress (December l945), the Regu- 
lar Army strength was increased from 15,700 to 25,000. A t  that time 
the Judge Advocate General was authorized 121 officers and under the 
new law he was permitted an increase of 21 additional officers to a 
total of 142. At  that time there were several hundred applications for 
admission into the Judge Advocate General's Department but only a 
very small number were nominated. 

Those who failed of selection returned to civilian life and as a con- 
sequence when the limit was removed under P ~ ~ b l i c  Law 670 in April 
of 1946, and the authorized officer strength increased to 50,000, there 
were exceedingly few officers available to fill the vacancies in the Judge 
Advocate General's Department. Two hundred and eighty Regular 
Army officers are on duty in the Judge Advocate General's Depart- 
ment. I n  March of this year, approximately 750 officers were on 
duty in the Department and a planning figure of 600 had been sub- 
mittted for the departmental needs of the present Regular Army 
strength. When thp, War Department: introduced H.R. 2575, they 
stated that it would require 937, officers to  accommodate the increased 
need for legally qualified officers. It has been repeatedly stated that 
the authorized officer strength of 50,000 in  the Regular Army will not 
be reached for perhaps 10 years. It is anticipated that this strength 
will be approximately 38,000 by the end of this year. We should bear 
in mind there are now on duty 132,000 officers and that not less than 
80,000 will continue to be needed in the foreseeable future. Some may 
say that to create an independent Judge Advocate General's Corps will 
only serve to renew the pressure on Congress from other branches of 
the service, and particularly to renew the qnestions presented by the 
Corps of Engineers in the consideration of the promotion bill. Until 
the proper function of the Corps of Enginers can be determined, it 
is not a proper matter for discussion. It is well to note that in the 
Senate consideration of S. 758, t119 unification bill, it has been impos- 
sible to arrive a t  any decision as to the proper logistical function of 
the Corps of Engineers. Pending determination of that question by 
the proper authorities and subject to future legislation on the subject, 
we reiterate that that question raises no conflict with the creation of 
an independent Judge Advocate General's Corps. 

It is di5cult to determine the costs which would be incurred by the 
enactment of this legislation. The War Department has estimated 
that the enactment of H. R. 2575 would require a total of 937 officers 
and a comparable number of enlisted men, a t  a cost of $3,200,000. 
H. R. 2575 is a War Department bill and it is assumed that, if enacted, 
adequate personnel would be provided as rapidly as they become avail- 
able. Our amendment proposes a corps of 750 officers, and warrant 
o,fficers and enlisted men in such numbers as the Secretary of War 
may determine. I n  any event we are of the opinion that the estab- 
lishment of an independent Judge Advocate General's Corps would 
cost no more than the enactment of the original provisions of H: R. 
2575, as proposed by the War Department. 

We are now on the threshold either of universal military training 
or of the maintenance of a professional army at  least five times larger 



than that maintained before the last war. The future army, no matter 
how it may be raised, will be composed of the physically fit youth 
of the country. The first contact with any judicial system for the . 
overwhelming majority of these young men will be their experience 
with the administration of military justice. We believe that i t  is 
our duty, so far as lies 11-ithin our power, to see that the system to 
which they are exposed is reasonably designed to achieve justice. The 
system now in effect, together with the changes recommended by the 
War Department in H. R. 2575, cannot guarantee the result desired. 

Mr. Chairman, we respectfully submit that the bill, as amended, 
will accomplish the desired result and accordingly request the favor- 
able consideration of the full committee. And to bring the matter 
before the committee for discussion, Mr. Chairman, I move a favor- 
able report on H. R. 2575 as amended by the subcommittee. 

The CHAIRMAN. The Chair desires to commend the chairman upon 
the very unusual scope of the report, both factually and revealing the 
work done not only by this subcommittee but by the many other 
organzations to whlch you referred. I s  there any discussion? 

Mr. KILDAY. Mr. Chairman-- 
The CHAIRMAN. Mr. Kilday. 
Mr. KILDAY. I don't know how much time we have for discussion. 
The CHAIRMAN. Well, we will proceed so far as we can. 
Mr. KILDAY. Mr. Chairman, I want to make it clear that I agree 

with the'report that has been filed by the chairman, wit6 one possible 
exception. I agree that the bill is adequate to secure the necessary 
adjustments in the i~dministration of military justice. The one ques- 
tion that I am in doubt about is as to the creation of a separate Judge 
Advocate General's Corps. By that I don't 'mean necessarily that the 
Judge Advocate General should not have all of the other-powers that 
he is given in this bill. The thing I refer to  is the est:~l)lishment of a 
separate Judge Advocate General's Corps, with a separate pronlotion 
list. I don't believe i t  is quite accurate to say that in the subcommit- 
tee the vote was unanin~ous with one exception. There was a bare 
quorum of the subcommittee present, as I recall it. I don't know how 
those absent would have voted had they been present, but that was the 
situation. I was not satisfied with the consideration that we were able 
to give this particular question because it was the last question to 
come before the committee and we 11a.d very little time to devote to it. 
As a matter of fact, the ainenclinent carried in the bill was not before 
the subcommittee; nor was it discussed by the subcommittee. The 
vote that we took-I believe the chairman will confirm-was as to 
whether we should report to the full committee the substance of the 
principle contained in the D~urhain bill, H. R. 576. Thereafter, that 
amendment which now appears in the bill was drafted. That is 
correct, isn't it 2 

Mr. ELSTON. That is correct. The amendment was drafted in legal 
form. 

Mr. KILDAY. That is right. 
Mr. ELSTON. But i t  certainly does carry into effect the exact thing 

agreed upon in the committee. 
Mr. KILDAY. With a possible exception of the numbers. 
Mr. ELSTON Let me state that the numbers correspond with the pro- 

\ motion bill, H. R. 3830, in those percents. 
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Mr. KILDAY. At that tiine we did not know what the nmnber to be 
assigned to the Judge Advocate General's Department would be-nor 
as to the percentage distribution. I believe it is correct that I was 
the only member of the subcommittee present that day who had also 
served on the Personnel Committee which had drafted the promotion 
bill, H. R. 3830, that was up for consideration that day. We reached 
this point a very few n~inutes before we had to go to the floor to take 
up  H. R. 3830, so we did not get to give i t  that proper consideration. 
Now, being a member of that Subconunittee on Personnel, I was thor- 
oughly familiar with the efforts of other branches of the service to  
secure separate promotion lists. We had then1 not only from the engi- 
neers, as the gentleman froin Ohio has mentioned, but I believe also 
the Dental Corps wants a separate promotion list from the Medical 
Corps. They are now included with the Medical Corps. They have 
requested a separate promotion list from t,he Medical Corps. There 
are other branches of the service that would like to have separate pro- 
motion lists. After the many weeks that we put in on the promotion 
bill, we came to the conclusion that the proper system of pronlotion 
was thatin H. R. 3830, with the single promotion list. 

Now, it is true that the witnesses who came here and the organiza- 
tions who testified on this matter advocated a separate J'udge Advocate 
General's Corps. On the other hand, i t  is also true that the committees 

/ 

of those various orgslnizations mere composed, withsthe exception I 
guess of the American Bar Association. almost exclusively of men who 
had served in the Judge Advocate General's Departnient during the 
war. They were men whose military experience had been with the 
Judge Advocate General. I am sure they were sincere in their review 
that separation of the Jqdge Advocate General's Corps was the solu- 
tion of the problem. But I[ am not convinced that i t  is. Some human 
being is going to have to be trusted with military justice. It is either 
going to be through the chain of command and up to the Chief of Staff 
or i t  is going through a separate Judge Advocate General's Depart- 
ment and up to the Judge Advocate General. I n  either instance? you 
are going to have to trust somebody with the ad~ninistration of mihtary 
justice. With the men I have seen as Chief of Staff and Judge Advo- 
cates General, I don't know that you would lose anything by leavincr 
it to the Chief of Staff in connection with military justice, supervises 
by the Secretary of War and the Under Secretary of War-civilians- 
who would have the final say and the final confirmation. 

I doubt very much if we ought to go into this without hearing further 
from combat commanders. The subcommittee heard from General 
Collins, who was very strongly opposed to this and recited 'some of his 
experiences as a combat commander in the administration of military 
justice. He t\7as the only combat commander that we heard. 

Now, in view of the fact that General Eisenhower takes such a 
strong position against it, as to the manner in which i t  would function 
in the field under combat-we are making n w r y  new departure here- 
I feel that the full committee, especially in view of the inadequate 
consideration I feel that the ~ubco~uxi t tw  nwc ablr to gire to this 
particular portion, and I am talking. about the separate Judge Advo- 
cate General Corps, would be fully justified in hearing further from 
combat commanders on this question. 

Mr. ELSTON. Mr. Chairman- 



The CIIA~R~IAN. The Chair asks the gentlen~an from Texas if he 
has any amendment in mind, to accomplisll his purpose? 

Mr. KILDAY. I thought I would make the suggestion first that we 
do hear from other combat commanders and General Eisenhower, if 
he is able to come. He stated here in a letter his position on it. Inas- 
much as the Chief of Staff, whoever he may be, is going to have to 
live with this thing and administer it, I think the comin~ttee should 
hear and have subject to cross-examination the men who can give us 
the basis of their objections. It is evident that there is very serious 
objection from the Chief of Staff and from the Secretary of War. We 
have had tllat objection expressed to us only in a letter. It may be 
that they can thoroughly justify their objection. It may be that we 
would be conrrincecl that their objection is more apparent than real after 
we had heard from them. I think i t  is worth our while to take a little 
tiim to hear from them. 

Mr. ELSTON. Will the gentleman yield ? 
Mr. KILDAY. Yes. 
Mr. ELGTON. Mr. Chairinan-- 
The CHAIRMAN. Mr. Eliston. 
Mr. ELSTON. It is true we had only one combat commander be- 

fore us, but he was a brilliant officer. General Collins has had a tre- 
nlendous amount of experience. He  made an excellent witness before 
the committee. My impression is that before he came over here to 
testify, he was assigned to testify by General Eisenhower. 

Mr. KILDAY. Of course I don't know- 
Mr. ELSTON. And was stating the position of combat commanders 

generally. 
I might say to the gentleman from Texas that the reasons he gave 

for saying there should not be an independent Judge Advocate Gen- 
eral's Course were easily answered. He  cited some cases of where a 
commanding officer had some persons before him who had committed 
various offenses and he did certain things. I f  he had not had the 
authority to do that, discipline might have broken down. H e  made 
them better officers by reason of it, and so forth. But he still has that 
power. H e  had then the power to do the very things that he said. 
It hasn't been taken away from him. The separation of the depart- 
ments doesn't take away that power, because he still has the power of 
review. H e  convenes the court. , He doesn't have to file a charge a t  
all if he doesn't want to. 

h r .  KILDAY. General Collins' testimony detailed a number of spe- 
cific instances that had happened in the Pacific, and I think some after 
he had gone to Europe, with reference to military justice. As you 
say, some of them were very easily answerable and even under this pro- 
posal he could have taken the same action that he took in those in- 
stances, but there are other instances in which I don't believe he could 
have-for instance, the instance he cited on Guaclalcanal, when he  
had men that he was preferring charges against. H e  issued orders 
that the guardhouses should be emptied and all of the men returned t o  
their units, with instructions to their commanding officers to observe 
them in combat and report on their conduct in combat. There he 
was able to drop all of the charges that had been preferred and to 
restore them to full military status. 

Now, as I conceive the operation of this system set up under this 
amendment, his function would be preferring charges. When he 



had preferred charges, the man mould pass ,from his jurisdiction to 
the jurisdiction of the Judge Advocate General, in the adininistration 
of military justice, and ~ o u l d  then no longer be under the jurisdiction 
of the combat commander. So, in that instance he would not have 
been able to take the action he did take. 

Mr. ELSTON. Will the gentleman yield? 
Mr. KILDAY. Yes. 
Mr. ELSTON. I think we can assume the Judge Advocate General 

would be just as anxious to win the war as the combat commander. 
Mr. KILDAY. There is no doubt about that. 
Mr. ELSTON. He could certainly cooperate with any commanding 

officer to do that very thing, if i t  was considered necessary in his 
judgment. 

Mr. KILDAY. I n  the field you are not going to have the Judge Ad- 
vocate up there with the troops, when they are going into combat. 
The division coinmancler is out there with them. It is a question of 
the practicality of the administration of military justice. Once the 
charges are preferred, I can't imagine the division commander main- 
taining any close supervision over the man that he has filed charges 
against, when the further administration of it passes to another func- 
tionary of the Aimy. He is through with it. 

Mr. ELSTON. Wouldn't he be able, if he had filed charges, to with- 
draw the charges at any time before the court had convened? 

Mr. KILDAY. I don't know whether he would or not. I doubt that 
seriously as a practical proposition. 

Mr. RIVERS. Mr. Chairman- 
The CHAIRMAN. Mr. Rivers. 
Mr. RIVERS. Mr. Chairman, as a inember of the subcoinnjittee, while 

I may not have been there a t  all the meetings-which, of course, is 
impossible because sometimes there is a conflict-I would like to 
state now for the record that the chairman had my proxy a t  all times. 
Cc~tainly I am in accord with this report. The other day, when I 
wanted to introduce testimony on that broad personnel bill, contain- 
ing some 300 pages, the Chair properly ruIed that additional testi- 
mony could only be given in the event it went back to the subcommittee. 
I do believe if we now allom the subcommittee to be bypassed, it will 
break down the subcommittee set-up. We have languished over this 
thing. I t  is a difficult proposition. We have had a lot of testimony. 
One of our members brought out many things which showed that the 
commanding officers injected their personalities into these things. 

Mr. KILDAY. I am not referring to that. That is in the bill, and 
I endorsed that. 

Mr. RIVERS. Wait a minute. That led to our conclusion on these 
things. I believe, if you will read this report, you will see that the 
committee has worked hard. We have tried to be fair. We have 
tried to give these boys a break. I think, if there was ever a bill that 
should have been considered by this whole committee, i t  was that per- 
sonnel bill. It wasn't. I t  was considered by a subcommittee. It was 
almost an insuperable t'ask. Now here comes a bill which does depart 
from certain practices of the Army, but that is our responsibility. 
I do think we would make a mistake if we just flooded our considera- 
tions and our deliberations and say, because certain combat officers did 

I 



not have the opportunity to appear Gefore om. committee, that  they 
were estopped. The Army took cognizance of their position and sent 
us a duly designated representative, in the person of General Collins. 

The CHAIRMAN. The question is on the motion of Mr. Elston for  a 
favorable report- 

Mr. KILDAY. Mr. Chairman, I have n number of amendments. 
There is a roll call on tlle floor that  we will have to answer. I am 
woing to have to object to a vote being taken a t  this tinie. 
D 

The CIIAIRMAN. I11 view of the fact that Mr. Kilday of Texas has 
an amendment which he wishes to offer, the Chair, if i t  meets with the 
approvai of Mr. Elston, is going to suggest that Mr. Smart, the pro- 
fessioiml staff member for this comniittee, submit to each iqeinber of 
the full committee an outline of the ainendinents to be offered by Mr. 

'Kilclay, a i d  that we meet 1 week from toclay, Tuesclay morning, the 
15th of July, with the first order of business being to act upoa the 
Kilday ainendments and the bill. 

Mr. KILDAY. Mr. Chairman, I might say that  I will be glad to con- 
tact the chairman of th: subcommittee and the professional staff 
member and see if we can't work together and expedite it in every 
may possible. 

The CIIAIR~IAK. May 1 ask the gentleman from Ohio as to his posi- 
tioil-on tlle matter? 

Mr. ELSTON. Mr. Cl~airinan, I tliinlc that  is a good suggestion, that. 
we go over for another week, so that we have full a i d  ample oppor- 
tunity to consider any amendments. 

I would just like to make this one observation, however, before we 
go over. I don't believe there is any necessity for  receiving additional 
testimony. I would like to say this, in ausyerino to the gentleman 
from Texas: Not only could the commanding o&cer before a trial 
court has been convened withdrav the charges but even after convic- 
tion, under this bill he has power to modify, set aside, reverse, or 
amend a sentence. I f  he has a guarclhouse full of men and he wants 
to send them in combat, he can suspencl the sentence of every one of 
them a i d  send them in  combat. When they come back, if he wants 
to set i t  aside conipletely or suspend i t  further, he has the power to 
do so. 

Mr. KILD-IY.. Will the gentleman yield ? 
Mr. ELSTON. Yes. 
Mr. KILDAY. I thoroughly endorse the principles of the bill. It 

just narrows down to a question of whether we have a separate Judge 
Advocate General's Corps, with a separate promotion list. 

Mr. ELSTON. Yes. 
The CIXAIRNAN. Mr. Kilday will submit a copy of his amendment 

to Mr. Smart, for submission to the members, with discussion of the 
amendment and the bill the first order of bnsiness a t  the coinmittee 
meeting next Tuesday. The committee now stands adjourilecl tulfil 
next Tuesday. 

B 
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[No. 1851 

FULL COMMITTEE HEARINGS ON H. R. 2964, $417, 3735, 1544, 2993, 
2575 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

Washington, 1). G., l 'uesday, July 15, 19-47. 
The committee met at 9 a. m., Hon. Walter G. Andrews (chairman) 

presiding. 
The CHAIRMAN. Gentlemen, the committee will be in order. 
The Chair woulcl like to congratulate the membership u on their P unusual presence at 9 o'clock in the morning, and also the becretary 

of War and the Chief of Staff whose appearance here at this early 
hoar we appreciate. My best advise is that Congress will definitely 
adjourn Saturday, the 26th of July, from which i t  is apparent the 
only bills which might be reported from this conunittee today which 
would have any chance of being acted upon in the House would be 
those which woulcl normally go on the consent calendar. Therefore, 
they must be bills upon whic11,there is no dis a g reement. 

The Chair is going to ask Mr. Elston if he would report briefly two 
bills on transfer of property, if they are ready. Mr. Smart is not her@ , 
at the moment, so I will wait just a moment- 

Mr. ELSTON. Mr. Chairman, on those bills I mould like to yield ta 
the gentleman from Texas, Mr. Kilclay, inasnluch as he is the author 
of one of the bills. 

The CHAIRMAN. I yield to Mr. Kilday for a brief statement on his 
bill. 

Mr. KILDAY. Mine is H. R. 2964, which would authorize the Secre- 
tary of War to transfer to the regents of the University of Texas of 
t lp t  portion of the San Antonio Arsenal determined to be surplus to 
the needs of the War Department. The bill was heard by the legal 
subcommittee. I t  is reported unaniinously to the full committee. The 
War Department suggested a technical amendment and other than 
that announced it had no opposition to the bill. The subcommittee 
adopted three amendmen& : One that the War Department suggested ; 
one changing i t  from the regents of the University of Texas to the San 
Antonio Medical Foundation ; and some- clarifying amendments, that 
it would be transferred without com~ensation, that is, the War Depart- 
ment or the Navy Department could take it back without compensa- 
tion, in the event of an emergency. The proposal is to establish on the 
property a medical school by the University of Texas. It is very 
strongly endorsed by the former Surgeon General of the Army as  
being a valuable asset to the Brooke Medical Center a t  San Antonio. 
So, I move a favorable report of H. R. 2964, with the amendments 
which I think Mr. Smart has. 
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The CHAIRMAN. Mr. Elston, I understand the bill comes with the 
unanimous report of the sLibcommittee1 

Mr. ELSTON. That is correct. 
The CHAIRMAN. Without objection, the bill will be favorably 

reported. . I 

Mr. ELSTON. NOW, Mr. Chairman, I would like to yield to Mr. Sikes, 
who is the author of two other bills and ask him to report on them. 

Mr. SIKES. Mr. Chairman, H. R. 3417, introduced by me, would 
transfer an undeveloped part of the harbor area owned by the War 
Department now used for harbor defenses at Pensacola to Escambia 
County.- It adjoins property which is owned by Escambia County 
and which is utilized for public recreational purposes. The property 
cannot be sold. It is used for the good of the general public. The 
property is being declared surplus. I seek to transfer this property 
to Escambia County: to be used for the general public, with the same 
restrictions, so i t  cannot b3 sold and cannot get to the hands of 
sneculators. There are about 700 acres involved in the tract. The 
War Department has suggested an amendment and I am in accord 
with the puipose of the amendment. 

The other bill, H. R. 3735, would transfer about 600 acres of land 
in the general area of and on Santa Rosa Island belonging to the 
War Department to Okaloosa County, for public recreational pur- 
poses, wlth the same restrictions so i t  could not be sold. The War 
Department is in accord with the purposes of the bill, because it is 
intended to make thisproperty available to the general public and it 
is felt that it can serve its b-st purpose in that way. Amendments 
were also suggested by the War Department for its own safeguard, 
to H. R. 3735, and I am in accord with all the amendments. 

The CIIAIRMAN. IS this a unanimous report? 
Mr. ELSTON. This is a unanimous report, Mr. Chairman, and I 

move a favorable report. 
The CHAIRMAN. Without objection, the bills will be reported 

favorably. 
Now, as a member of subccmmittee No. 12, I desire to report H. R. 

1544, approved by both the War and Navy Departments, to provide 
appropriate lapel buttons for widows, parents, and next of kin of meh 
who lost their lives in the armed servlces of World War 11. Unless 
there is objection, this bill will be reported favorably. 

The Chair also wants to bring up H. R. 2993, known as the Corregi- 
dor bill, which was formerly taken up in the Military Affairs Commit- 
tee, awarding increased rank to certain men who were imprisoned 
with General Wainwright a t  Corregidor. It is the same bill which 
was before the committee last year. Is  there any objection? 

Mr. JOHNSON of California. What is the bill? We don't have a 
copy here. 

The CHAIRMAN. H. R. 2993. I f  there is any objection, we won't 
delay any longer this morning. 

Mr. KILDAY. Mr. Chairman, may I ask a question? 
The CHAIRMAN. Mr. Kilday. 
Mr. KILDAY. This bill was proposed by the War Department. I n  

the last Congress, i t  passed both the House and the Senate, but there 
was an amendment in the House bill which was passed a t  the end of 
the session and the conferees never got together. It authorizes the 
War Department to appoint a certain number of the men who were 



in the Philippines as generals, in  addition to the ceiling on 
generals that exists in  the general law. These are the men who were 
taken prisoner with General_SVainwright. Some of them were act- 
ing as generals. One or two or  them had b2en appointed who were 
not actmg as generals a t  the time. I t  is a bill that  General Wain- 
wright is very much interested in. As I say, it passed both Houses 
a t  the last Congress. 
- The CHAIRMAN. IS there objection? 

(No response.) 
The CHAIRMAN. Withont objection, the bill will be reported favor- 

ably. 
Gentlemen, there are four bills that  may possiblv come to con- 

ference between now and a week from Saturday. T o  refresh your 
memory, in the event of a conference on these bills, the following are 
appomted or have been previously appointed, as conferees. Fo r  the 
conference on the promotion bill : Mr. Short, Mr. Cole, the Chair, Mr. 
Drewry, and Mr. Kilday. I n  the event of conference on the procure- 
ment bill : Mr. Anderson, Mr. Bates, Mr. Bishop, Mr. Philbin, and Mr. 
Drewry. Possible conference on the terminal leave bill-dthcugh my 
best information is the Senate will not consider that bill-will b2 Mr. 
Blackney, Mr. Cole, Mr. Shafer, Mr. Durham, and Mr. Sikes. The- 
conference on the medical services bill : Mrs. Smith, Mr. Shafer, Mr. 
Anderson, Mr. Rivers, and Mr. Durham. I understand the pro- 
posed amendments in  the Senate are in  the way of clarifi-ation, so 
that in  all probability we could accept the amendments. Mr. Smart, 
of the professional staff, I understand is following i t  and will keep 
Mrs. Smith and the member conferees informed. 

Now, gentlemen, we come to H. R. 2575, the so-called military 
justice bdl, which is the main business of this morning. When me 
adjourned last Tuesday the amendments of the gentlenmn from Texas, 
Mr. Kilday, were pending. I n  accordance with our agreement, the 
Chair now very gladly recognizes the Secretary of War, Mr. Patterson. 

STATEMENT OF ROBERT P. PATTERSON, SECRETARY OF WAR 

Secretary PATTERSON. Mr. Chairman, I would be very glad to state 
briefly the views of the War  Department on H. R. 2575, the military 
'ustice bill. I n  general, the War  Department is in  accord with the 
bill as an improvement on the system of courts martial. There are 
only two respects in  which we do not go along with the provisions of 
this measure. The first is that  there is an  omission of the power of 
review by the Secretary of War  on certain discretionary powers of 
the Judge Advocate General under the bill. That  appears in  two 
places- 

Mr. SMART. Pages 30 and 31 of the reprint. 
Secretary PATTERSON. Pages 30 and 31, the amendments to article 

51. As i t  was set up, the powers of review by the Judge Advocate 
General on the discretionary power to mitigate, reduce, or suspend 
sentences, either as part  of the original case or later on by virtue 
of clemency, were subject to the direction of the Secretary of War. 
The clause "under the direction of the Secretary of War" was stricken, 
and we suggest to you its restoration. A t  the present time, of course, 
sentences are not reviewed a t  a11 as to mitigation, reduction or  sus- 
pension, except by clemency, by the Under Secretary of War. This 



is a new provision giving the Judge Advocate General the review of 
sentences in  his discretion. It is a power that  I don't know of a t  all 
in  any system of civilian justice. I n  civilian justice the trial court 
tha t  sets the sentence is the final authority on the sentence, except for  ,- 
the Executive's pardoning power. That  is certainly true i n  the - 
United States system-of justice and, so f a r  as I know, true of every 
State, where the pardoning power resides in  the chief executive of 
the State. We have no objection a t  all to  the Judge Advocate Gen- 
eral hqving this power, but I think sound organization requires that 
this power, like any other power anywhere in  the War  Department, 
should come finally to the Secretary of War. 
The Secretary of War  is fairly held responsible for the operations of 
the War  Department. I f  he is to be held responsible he should have 
the authority, final authority, in  review of the action of any one 
up and down the line, particularly on discretionary matters. H e  can 
then fairly be held accountable for  the results not only in  military 
justice but-in their effects upon the discipline of the Army. Bu t  if 
the power is lodgad finally and without further recourse in a subordi- 
nate official, there is nothing the Secretary of War  can do about it. 
The Convess and the people cannot hold the Secretary of War  then 
responsib?e for  everythmg within the War  Department. 

I mieht express i t  in other language by saying it is a division OR 
responsibility, instead of fastening a single responsibility upon the 
head of the Department. So, i t  seems to nze t l ~ a t  principles of ad- 
ministration of justice and also principles of sound organization within 
the Army and within the War  Department are both cogent considera- 
tions for  the restoration of those words. 

The other point that I would like to inention has to do with the 
last 4 sections, pages 44 to 47. Those are organizational sections hav- 
ing to do with the Judge Advocate Generals' department. The f ix t  
oneprovides for a Judge Advocate General with the rank of major 
general, and assistant with the rank of major general, three brigadier 
generals, and a commissioned officers strength to be determined by the 
Secretary of War, but such strength shall not be less than one and a 
half percent of the authorized active list commissioned-officer strength 
of the Regular Army; in other words, five generals in the Judge Ad- 
vocate General's Department and a commissioned officer strength not 
less than 1% percent of the commissioned strength of the Regular 
Army. . 

We recently had before you, and you approved it and it has been 
passed by the House, a general proinotion bill. We believe that these 
provisions here run counter to the sections of the general promotion 
bill. The provision of five generals in the Judge Advocate General's 
Department is a provision for  more generals than their proper share 
in general officer strength of the Army, much higher than other de- 
partments: The  Medical Corps, Engineers, Ordnance, and quite a 
number of o t l i e ~  vital services. ' We believe i t  would be a mistake to 
write piece-meal leg+tion of this kind providing for a certain gen- 
eral officer strength in the Judge Advocate General's Department on 2% 

higher basis than for the other branches of the Army. a 

On the 1% percent f d  the total officer coini~~issionecl strength in the 
Jutlge Advocate General's Department I will say simply this: That  ' 

would provide 750, on the present authorized strength of the Regnlar 
Army of 50,000 officers. One and a half percent of that is 750. , 



Mr. SHORT. That  w o ~ l d  be an iiidicatioil for every other branch to 
,come in  and demand a higher percentage, wouldn't it, Mr. Secretary? 

Secretary PATTERSON. Yes, sir. The 750 was no doubt set as a 
result of some letters that  came up  here from the War  Department 
having to do with our present need for commissioned officers of the 
Judge Advocate General's Department on a 1,070,000-man army, but 
the su,uuu regular Army officer strength is by no means geared to  a 
1,070,000-man army. The required oilicer strength for our present 
Army is something over 100,000, of whom we took care of only 50,003 
in  the Regular Army list. 

I think i t  quite clear that  this provision here that there shall be 
one and a half percent a t  least of the cominissio~~ecl strength in the 
Regular Army had to do with an  oversight as between our present 
needs for  a 1,070,000 man army a i d  the lack of relation of that figure 
to the present authorized strength of the officers of the Begular Army. 
This will be on any proportionate bxiis over double strength for that 
department, as against others. 

Mr. ELSTON. May I ask a question right there, Mr. Secretary? 
Secretary PATTERSON. Yes, sir. 
Mr. ELSTON. The testimony before our subcommittee was that  they 

would need nine-hundred-and-some officers to man the Judge Advocate 
General's Department under 13. R. '2575 as i t  was submitted by the 
War Departn~ent. One and a half percent is only 750. 

Secretary PATTERSON. Well, I can say that  750 would be a proper 
number if you had 100,000 officers of the Regular Army authorized, 
or thereabout, based upon say a regular stailding force of 1,070,000 
men, but that  is not the plan under which the War  Department has 
been asking for authorized streng-bh of Regular Army officers. The 

, ceiling was set, and all we asked the Congress was for 50,000. W e  plan 
to fill our needs for the balance, by the use of temporary cfficers, Na- 
tional Guard officers, Reserve officers, and officers serving after the 
conclusion of the war. 
1%. ELSTON. May I ask another question there? I11 H. R. 2575, 

the War  Department asked for three more generals to comprise the 
new Judicial Council, in addition to the Judge Advocate General. 

Secretary PATTERSON. I can't say. I wasn't familiar with that  fea- 
ture of it, Mr. Elston. 1 don't see how they can provide a Judicial 
Couilcil of three general cffi-,ers in  addition to the Judge Advccate 
Ganeral. That  mould make four. Of course, this amended bill pro- 
vides for five, but I would say four, too, is too many. You make a 
fair point, no dcubt of that. 

Noy, the next section will.givt? the Judge Advocate Gmeral's De- 
partment a separate promotloll list. We believe that  would bs a n  
unfortunate development. As you all know, going back into the his- 
tory of the Almy, there mas a separate promotion iist for  each arm 
and service down until 1920. It caused great confusion, a great deal ' of maneuvering to get from a slow list to a fast moving list, which 
was disruptive of good order. Then, in the National Defense Act of 
1920, that was all abdished and there was a single promotion list, 

- with the two exceptions of the Medical Corps and the Chaplains. 
That, again, is dealt with in the promotion bill that  you recently 
approved and which was passed by the House, and we think dealt with 
in a proper, sound, salutary way. I f  we go back again now to the 
aeparate promotion lists, we will be asking again for the troubles and 



difficulties we had prior to the great reform in that respect that we 
had in 1920. 

I can distinguish the cases of the Medical Corps and the Chaplains 
from the case of the Judge Advocate General's Department. I think 
the distinctions will occur to you, too. 

The Medical Corps,,which has a separate list, is composed of highly 
professional officers, with very little in the way of flow of traffic 
between them and the rest of the Army. The same is true of the 
Chaplains. Once a chaplain in the Army, always a chaplain. There 
is no flexibility there a t  all or a shift of an officer from being a chaplain 
to being an officer in some other line of the Army. That is not true 
of the Judge Advocate General's Department. I know of many cases 
myself of officers in the Judge Advocate General's Department who 
have been infantry officers, then in the Judge Advocate General's 
Department, then back to the infantry or to the field artillery. I n  
other words, the amalgamation of the Judge Advocate General's De- 
partment into the Army is a much firmer proposition than with the 
Medical Corps or the Chaplains. If  we have a separate promotion 
list for the Judge Advocate General, you mill find a great many officers 
figuring out whether promotion is going to be more rapid there or on 
the general list, and assignments, made in accordance with what the 
prospects may be for the individual. 

We strongly urge that you set up no separate promotion list for the 
Judge Advocate General's Department. I realize that that was in- 
cluded as a provision in the report of the Committee of the American 
Bar Association. I treat that recommendation, as all recommenda- 
tions of that committee, with great respect. The fact remains, hom- 
ever, that that con~mit~tee was not composed of people who were 
familiar with the history of the Army-witli our experience under 
sepkt te  promotion lists. They, like every other specialist body you 
get, tell you to drop everything else and concentrate everything on 
their specialty. 

Mr. SHORT. Judge, it might be well for the members of this com- 
mittee to bear in mind that you are speaking as a former Federal 
judge, as'well as the Sacretary of War. 

Mr. BATES. Mr. Secretary, did you suggest these changes in the 
subcommittee hearings ? 

Secretary PATTERSON. Well, I can't say Mr. Bates. Colonel Dins- 
more will know. He has followed this. 

Colonel DINSNORE. I didn't hew the question, Mr. Bates. 
Mr. BATES. Did the subcommittee have the benefit of such advice as 

the Secretary has now given the full committee? 
Mr. ELSTON. Certainly we had the benefit of advice from the War  

Department. We gave the War Department every opportunity t o  
come in and be heard, and they came in and they were heard. 

Mr. KILDAY. Mr. Chairman, we heard the Under Secretary and 
General Lawton Collins on this phase of it. 

Mr. ELSTON. Yes, but they had the opportunity of presenting any 
additional testimony they wanted. 

Mr. KILDAY. Yes. 
Mr. ELSTON. I may S ~ Y ;  in response to the Secretary's statement with 

reference to the American Bar Association, the War Department's 
Advisory Committee  or^ Military Justice, made the same recommenda- 



tions. Of course i t  was suggested by the American B a r  Association, 
but it was actually by virtue of appointment by the War  Department. 
They made the recommendation for  a separate Judge Advocate Gen- 
eral's Department. It is known as the Vanderbilt Committee. 

Secretary PATTERSON. That  was the committee I had reference to. 
I appointed the committee, on the nomination of the President of the 
American Bar  Association. I go along with most of the recomnien- 
dations contained in the report of that committee. They were eminent 
lawyers. They were utterly unfaniiliar, however, with the experience 
and the history of the Army with regard to  a single promotion list and 
a separate promotion list Like a11 committees, as I say, they told 
you that  everything waul? be well if you would dignify the position of 
the people in the specialty that  they themselves were in. 

Mr. KILDAY. Mr. Chairman- 
Sxre tary  PATTERSON. I have never known that to fail. 
Mr. KILDAY. At  that point, of course this was a cominittee of lawyers 

that recommended a separate promotion list for  lawyers. The Asso- 
cjation of Engineers recommended a separate promotion list for the 
engineers. The Associations of Dentists recoinmended or requested a 
separate promotion list for dentists. So  each profession, when they 
get together, t ry to take care of themselves. ' 

Secretary PATTERSON. That  is right. 
Mr. JOHNSON of California. Mr. Chairman, may I ask a q~~es t ion?  
The CH.\IR~IIAN. Mr. Johnson of California. 
Mr. JCIINSON of California. Isn't i t  a fact that, in the report of the 

- Ameican Bar  Association, they spent about nine-tent19 of their time 
emphasizing this particular point? Tbat  is what they think is the  
crux of the whole reform in the Judge Advocate General's Department : 
A separate independent system of justice. Explain, if you will, 
please-I certainly respect your opinion. with all your background 
and experience in the Army and also in the law-if a separate, inde- 
pendent judiciary is required to render exact justice;why doesn't that  
apply to the 1,070,000 people in the Army, as well as in civil l ife? 

Secretary PATTERSON. The separate independent system of justice- 
in order to get away from any suspicion of partiality or  biac-is a n  
entirely separate proposition from a separate promotion list. You can 
have the provisions of this bill, in safeguarding the independence of 
court martial, which I go along with-vou can have the virtues of those 
provisions without a separate promotion list for Judge Advocate Gen- 
eral officers. I don't see any connection between the two. 

Mr. JOHNSON of California. Yes, but then you have officers who are 
untrained in  this particular field passing on the competency of men 
that are in a highly specialized field. This, to  me, is the same principle 
as you have in  the Medical Corps. 

Secretary PATTERSON. NO. The principles of promotion by selection 
under the officers' promotion bill are applicable to officers of the Judge 
Advocate General's Department just the same. This is a provision 
to set up a privileged class of officers. That  is what i t  is. 

Mr. ELSTON. I n  what respect does it make them privileged? It 
simply sets up a separate promotion list. I n  what respect do they have 
any privileges not accordrcl other officers? 

Secretary PATTERSON. They have the privilege of chance of pro- 
motion within their own group, with the same results and reqults-that 



I t h h k  were not happy ones, that were so apparent in the Army 
situation prior to 1920. The Engineers will be next. The Ordnance 
officers will be next. You will break it all down, gentlemen. 

Mr. ELSTON. They may not be promoted as Past as they were under 
a general promotion bill. 

Secretary P~TERSCN.  We have these efforts macle ever so often. 
There was a bill introduced in  the 1930's to give the Judge Advocate 
General's Department a separate promotion list. It did not carry. 
W e  will have bills for different branches every time, to get them off 
the single pron~otion list and have a little list of their o ~ n .  It has, 
even so far  as they are concerned, unfortunate as well as fortunate 
results. Yon will get stagnation up in tha t  list. Then everybody,is 
unhappy about it. I am told that  every officer in  the Judge Advocate 
General's Department wou!cl, iinmecliately be promoted to major o r  
higher on a separafe promotion list, as this bill provides-every single 
one of them. They would all be generais, coloi~els, lieutenant colonels, 
o r  majors. You woulc1n7t have any one below. 

Mr. B x o c ~ s .  Mr. Chairman- 
Mr. D u m a i ~ .  Mr. Chairnx~n---- 
Mr. BROCHS. Mr. Secretary, what clisturbecl me was the point you 

just mentioned: Whether or not instead of being privileged you are 
actually penalizing them. I clon't think they are privileged, but I 
do think there is a possibility they might be penalized, by putting them 
in  a small group. It is hard for me-and I am sure it is harcl for you, 
a judge-to fisure how you can fail to appreciate the fact that this 
is a specialized rervice. As you referred to physicians, i t  is harcl for 
me to distinguish or understand why they couldn't be characterizd in  
that  respect as a physician would. 

Sxre tary  PATTZRSON. Of course, lawyers are a professional class. 
Bfr. B ~ o c n s .  They are highly specialized. 
Secretary PA--TFRSON. NO question as to that-not nearly as high 

specialized or so expert, though, as cloctors. There is quite a difference. 
Mr. BROOKS. The difference is merely in  the degree. 
Secretary PAT~ERSON. You get more lawyers in Congress than you 

do cloctors, for instance. 
Mr. CI ASON. Mr. Chairman- 
Mr. TIIO~TAS. That  is why i t  takes so long to clo anything. 
The CFIAIR~IAN. Jus t  a moment. Mr. Cla~011. 
Mr. CLASON. Mr. Secretary, you just macle the remark that  you ua- 

clerstood every person in the Judgc Aclvocatc General's Office under 
this promotion list would ba a major or higher. 

Secretary PATTERSON. I was tolcl so. 

"r . CLASON. As a matter of fact, under this section 47, you 
TVOU d have the right to authorize the percentage in the grade of colonel, 
the percentage in the grade of lieutenant colonel, and the percentage 
in  the grade of major. Therefore, ypu would be in a position a t  any, 
time to determine the number of majors, and, as a matter of fact, 23 
pevcent a t  least must be in the grade of captain and 36 percent in the 
grade of first lieutenant. So, if you felt a t  any time an  unusual o r  
unwarranted number were going to be colonels, liteutenant cnloiiels, or  
majors. you would have i t  within your own power to prevent; would 
you not ? \ 



Secretary PATTERSON. Well, I see the provisions you refer to, Mr. 
Clason. General Dahlquist was the source of my information. He 
is here. 

General DAHLQUIST. What you say is true, Mr. Clason-that the 
authority is there-but we submit, with the opportunity for the pro- 
motion that is offered and with a politically minded group of people, 
the pressure to fill the vacancies would be tremendous. This bill 
specifically permits this for the judge advocates, by setting a number 
of 750. It means that there will be a vacancy in the grade of colonel 
or higher for every officer who has completed 18 years' service. On 
the Army promotion list, by seniority alone, they can go down only 
as 28 years' service. I t  would mean that for every judge advocate 
who has over 13 years7 service, there would be a vacancy in the grade of 
lieutenant colonel. As to the vacancies permitted for majors, when 
all the rest had been promoted, there would be 30 holes yet to be filled. 

Mr. ELSTON. General, may I say- 
Mr. CLASON. Just a minute. 
Mr. ELSTON. Will the ,realeman yield? 
Mr. CLASON. I woulcl l1ke to ask if he still feels that would give 

them too many colonels, lieutenant colonels, and majors. The Secre- 
tary of War has it in his own hands, in accordance with the provision 
on page 45, to cut the percentages in half, or by quarters, or cut it 
all to pieces. So I don't see that there is any strength in your state- 
men t. 

Mr. KILDAY. Will the gentlen1aa yield? 
Mr. CLASON. I would hke to have the observation of the General. 
General DAEILQUIST. That is all right. That language was copied 

from the promotion bill. 
Mr. CLASON. I f  that is true, then they would be under exactly the 

same rules as with other promotion lists. 
General DAHLQUIST. Except they have set the authorized strengths. 

I t  was our intention and will be our intention to fill the authorized 
vacancies. The pressure will be on to fill the authorized vacancies. 

Mr. CLASON. Certainly, if the Secretary of War felt it was not a 
fair distribution of officers in the several grades, he would see to 
it that a proper distribution was made; would he not? 

General DAHLQUIST. I would hope that he would. 
Mr. CLASON. Surely. On the other proposition, this 1% percent, 

that would,base i t  011'50,000 officers. As I understand it, you have over 
100,000 officers in the Army. 

General DAHLQUIST. That is right. 
Mr. CLASON. So that 1% percent of that would be 1,500. On. the 

basis of a limitation of 1% percent of the authorized active list 
commissioned officer strength of the Regular Army, this is only 750, 
So yon still have to cut your strength in two to bring this 1% percent 
down to the '750 ; do you not? 

General DAHLQUIST. 50,000 officers couldn't officer an Army of over 
I 450,000 enlisted men, or a total strength of 500,000. One tind a half 

p'ercent of that strength, or '750, would give us a lawyer for every 
600 soldiers. I don't know whether this Army is going to fight with ' 
lawyers or not. 

Now, the letters that were written to Mr. Elston-one signed by 
Mr. Royal1 and one signed by General Hoover, on April 28 and 29, 
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' which are on the last page of the hearings-specifically state "for 
fiscdl year 1948." Both of those letters referred to the number of 
judge advocates we would need under the Durham bill for a strength 
of 1.0'10.000 men. Coin~arinn the ~roblen-r with other branches. we 
will' reqhre approxima~ely 0 0 0  dbctors for that strength ~ r m y  ; I 
but in the Regular Army the authorized proportion is 3,000. We 
would require 6,900 engineers, but the authorized part of the Regular 
Army is something like 2,800. We will require 18,000 infantry oifi- 
cers, but the amount that ,we have authorized out of the 50,000 Regs- 
lar Army strength is something over 6,000. 

Mr. CLASON. Yes; but you testified yourself, if I remember i t  cor- 
rectly, that you would need 900 officers in the Judge Advocate Gen- 
eral's Department to carry on with the present force. 

General DAHLQUIST. For 1,070,000 men; but 50,000 officers camlot 
officer si 1,070,000-man Army. 

Mr. CLASON. Well, 50,000 cannot, but this is only three-quarters of 
1 percent of the number that you are now t~sing. 

Mr. ELSTON. General, you are not required to fill those vacancies 
under this law at all. 

General DAI-ILQUIST. YOU are required to have not less than '150 
Regular Army judge advocates under- 

Mr. ELSTON. That is authorized, but you are not required to fill 
the vacancies. Some vacancies may not be filled for a long period 
of time. 

Mr. GAVIN. Yes. but if they are available, they mould make every 
effort to get them filled. 

Mr. KILDAY. The bill specificalky says that the strength shall not 
be less than 1% percent. It is absolutely mandatory. 

Mr. ELSTON. I f  they are vacant, they don't have to fill them. 
Secretary PATTERSON. It seems plain to nie, gentlemen, on the size 

of the officer strength of the Judge Advocate General, the law is as 
if the figure 750 mas written right in there. That is what 1% percent 
of 50,000 is. That was taken not with a view to what you will need 
in the Regular Army, but what you need now with an Army of 
1,070,000 men. 

Mr. KILDAY. Mr. Chair,man- 
The CHAIRMAN. Mr. Kilday. , 
Mr. KILDAY. Mr. Chairman, this discussion shows the futility of try- 

ing to do something like that. I n  the committee that worked so hard 
011,the promotion system, where we all understood we were working 
on a basis of 50,000 permanent Regular Army officers, we never got 
into-a discussion of this kind. Now we come in here to change what 
we did in a very delicately balanced bill, without full information on 
the part of those who didn't actively participate, and it throws our 
entire . promotion - bill out of balance. It destroys all we did over many 
weeks of work. 

The CHAIRMAN. The Chair would like to ask-I assume there will 
be no roll call in the House until 10: 30 or a quarter to 11. General 
Eisenhower has asked to appear. I am merely making inquiry as to 
the time element. 

Secretary PATTERSON. 1,have concluded, Mr. Chairman. I will say 
simply this, on the provision in section 48 to the effect that all members 
of the Judge Advocate General's Corps shall perform their duties 
under direction of the Judge Advocate General: That is a provision 



that simply will not work. Members of that corps are assigned to the 
Chief of Ordnance to do his law work and to the Chief Signal Officer 
to do his law work. Well, they have to work, when they are assigned 
that way, under direction of the Chief of Ordnance or the Chief Signal 
Officer. They cannot work under the direction of the Judge Advo- 
cate General in cases like that. So I suggest that that provision also be 
omitted. I have concluded. 

Mr. DURHAM: Mr. Chairman, may I ask the Secretary just one 
question ? 

The CHAIRMAN. Mr. Durlmm. 
Mr. DURHAM. Mr. Secretary, isn't the primary objective here one 

of justice, and not of pronzotion in this whole field? 
Secretary PATTERSON. Yes, sir. I don't think any particular branch 

of the Army ought to be aggrandized and the positions of the officers 
made more advantageous than those of other branches. 

I might 'ust say, on this provision for five generals: Bear i11 mind 
that the A d jutant General has two, the Quartermaster Corps four, Fi- 
nance one, Medical Corps four, Corps of Engineers three, Ordnance 

I Department three, Chemical Corps one, and Signal Corps one. Here 
you have a slug of five-above any of those branches of the Army. I 
am not minimizing the importance of the Judge Advocate General's 
Department, but these other departments are important, too. Thank 
you. 

The CHAIRMAN. Thank you very much, Mr. Secretary. 
General Eisenhower, will you come forward, sir. The Chair will 

yield to Mr. Elston-or do you desire to make a statement first, General 
Eisenhower ? 

, -STATEMENT OF GEN. DWIGHT D. EISENHOWER, CHIEF OF STAFF, 
UNITED STATES ARMY 

General EISENHOWER. I should like, unless there are other questions, 
I to cover one point only. This bill, of course, is designed to assure 

justice to that very small proportion of an Army that commits off'enses. 

I In  the War Department, as Chief of Staff, I have not a single thing 
t 

to do with it. This all heads up under the Judge Advocate General 
and civilians: the Under Secretary of War and the Secretary. My 
experience in the war was entirely different. It was that of a field 
commander. I would like to point out first of all that when you people 

I here send a field commander to the field and place upon him the 
responsibilities of talung care of more than 3,000,000 Americans and 
using them in winning a victory, you are putting u on his shoulders a 
terrific responsibility. He  is not concerned with t i i s  particular small 
group so much as he is with the morale, the feeling, and the sense of 
justice that his 3,000,000 men get. That is what he is concerned with. 

NOW, in the court-martial system, there is of course an exemplar 
? punishment idea which has its effect upon these 3,000,000 men. f 

should like to relate one little story to indicate very briefly where this 
court-martial system affects the A ~ m y  as a whole. TVe had battled 
our way up to the frontiers of Germany. I t  was cold, disagreeable 

. weather. Our great shortages were primarily in gasoline and sec- 
olldly in cigarettes. A great black qarket  and thievery ring started 
in Paris. That became known throughout that command. - Every time 
I visited the front and w_alked along the front, all I heard was, "Gen- 



eral, what are you doing about that business? These people stealing 
our gasoline we can go no place, and stealing our cigarettes." I kept 
out of the thing because it was not my primary responsibility to try 
these men, but I saw that they were getting very severe sentences. 

We took great care to publish those so that the boys in the front 
line knew about it. But that it what was done because the commander 
had some authority. As quickly as those sentences were all given, 
after the files were concluded, I went into that group of men, with my 
judge advocate, and with-General Lear, who had been brought over 
to be the deputy theater commander, and I offered every one of then1 
this : Complete opportunity to exonerate himself if he would volunteer 
for the front line. I made that offer to every single one of them, 
including men who had been given 75 years on this thing. I want to 
point out that 14 of those men who had 15 years or less refused to 
volunteer for the front line. I am trying to show you that there is x 
very delicate thing, but a very, very powerful thing always involved 
in this business and that is the morale of the whole fighting force. 
The commander in the field is not primarily concerned with the exact 
handling of details. Admitting that that is important, I want to tell 
you that my most onerous problem in the war was the administrative 
burden of giving consideration to court-martial sentences. Every case 
Chat involved the death of an enlisted man or the dismissal of an officer 
had to come to me, and every single week I gave an entire day to the 
detailed consideration of such cases. I f  any commander in the future 
can be relieved of that, he would very much like to be relieved of it. 

It is a terrific burden. But all the way along the line, no matter 
how high you go, finally there niust be someone that is in the chain 
of responsibility, or the men in the field are not going to take it and 
like it. If 'they are out there doing their best, from the coininander 
on down to the last private, and it 1s to be said, "No matter what kind 
of sentence is given to this man, some staff officer with no responsi- 
bility for winning the war, who is not even sub~ect to the supervision 
of the Secretary of War for the handling of tliis thing," will pass on 
it, there is going to  be resentment-and very deep resentment. I 
assure you there will be. 

Now, all the way along the line I have no objection to the proA 
visions of this bill, although some of them rather amused me as to 
what apparently it is believed they will attain ; but I do say the Judge 
Advocate General in exercising his authority must be subject to the 
supervision of the Secretary of War. AS long as that is known, every- 
body in the field will accept it because they will s?y "the Secretary of 
War bears the same responsibility toward winning this thing that 
we do.', 

The oijly other point I want to mention is tliis: This business of 
separate promotion lists. Gentlemen, war has become a teamwork 
job. It is not setting up a bunch of specialists and letting each go 
his own way and trying to make him independent. We have got to 
go the other way. We have got to integrate and integrate more and 
more, if we are going to win wars. Every commander in the field has a 
series of officers who are highly skilled specialists. I had an armored 
force officer, for example. You have an officer that is expert in radar. 
You have an officer that is expert in the procurement of intelligence. 
You have all sorts of specialists. Each one of them has to be just as 
skillful in his line as does a medical officer in his line or a judge ad- 
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vocate in his line. We can't possibly go. to this business of giving 
each one of them a separate promotion list and disturbing or diverting 
their loyalties from a central idea of the Commander in Chief of 
all the forces of the United States and the job of winning the war. 
That is the way it works out. All the rest of the provisions of the 
bill I accept without any mental reservations a t  all, but I do think 
those two are errors. 

Mr. ELSTON. Mr. Chairman- 
The CHAIRMAN. Mr. Elston. 
Mr. ELSTON. General, aren't you assuming this bill takes from the 

commanding officer all the command authority he now has with re- 
spect to court-martial cases? As a matter of fact, the commanding 
officer still refersJhe charges for trial. 

General EISENHOWER. That is right. 
Mr. ELSTON. And has complete control over the investigation and 

the reference of the case for trial. 
General EISENHOWER. That is correct. 
Mr. ELSTON. I n  addition to  that, he convenes the court. 
GENERAL EISENHOWER. That is right. 
Mr. ELSTON. He doesn't. have to convene the court a t  all, if he 

doesn't want to. 
General EISENIIOWER. Correct. 
Mr. ELSTON. He appoints the trial judge advocate. 
General EISENHOWER. That is right. 
Mr. ELSTON. He appoints the law member and the defense counsel, 

who must now be qualified under the Judge Advocate General's De- 
partment. 

General EISENHOWER. That is correct. 
Mr. ELSTON. And after the trial, the commanding o5cer has ful l  

authority to approve or disaprove in whole or in part any sentence. 
General EISENHOWER. That is right. 
Mr. ELSTON. NOW, what more authority can a commanding o5cer 

ask for? 
General EISENHOWER. I am not asking for any more authority for 

the comanding officer. I am talking about the Secretary of War. 
When this case finally gets into the War Department and it is reviewed, 
i t  is achowledged that the Judge Advocate General has complete 
independent revlew power as to all of its legal features. It has to be 
legally sufficient, in accordance with the rules of evidence and all the 
rest of it. It has to have his approval. But when it comes to the 
mitigating of that sentence I say i t  has got to be in the chain of au- 
thority, to be done by someone that has some responsibility for winning 
the war, and not inst sitting on the outside and exercising his authority 
independently of the Secretary of War. 

Mr. ELSTON. That power hasn't been taken entirely from the Sec- 
retary of War. 

General EISENHOWER. There was a provision in there, as I saw it, 
sir: "Under the supervision of the Secretary of Warv-a very mild 
thing, that he is doing this as an agent of the Secretary of War. That 
was eliminated. 

Mr. KILDAY. Pages 30 and 31. 
Mr. ELSTON. On page 30, article 51 provides : 
The power of the President, the Secretary of War, and any reviewing authority 

to order the execution of a sentence of a court martial shall include the power 



to mitigate, remit, or suspend the kh61e or dny part thereof, except that' adeath 
seutence may not be suspended. 

The Secretary of War still has that much authority left. 
General EISENHOWER. But the s'ecretary- 

"Mr. ELSTON. The Judge Advocate, General sits more or less as a 
supreme c,ourt in the review of cases and passes on questions of evidence 
and rules of law. 

General EISENHOWER. That is right. 
Mr. ELSTON. I f  the Judge Advocate General hasn't the power to 

, mitigate, remit or suspend the whole or any part thereof any sentence 
without the approval of the Secretary of War, then you might just 
as well not give him any authority at all. 

General EISENHOWER. Oh, I don't how- 
Mr. ELSTON. The Secretary of War can still review the case after the 

Judge Advocate General gets through with it. 
General EISENHOWER. Not if the Judge Advocate General has re- 

mitted the sentence. There is nothing then that the Secretary of 
War can do about it. Now, I didn't know the Supreme Court of the 
United States had the power to mitigate sentences. I thought they 
reviewed for matters of law. I didn't know they could reduce 
sentences. 

Mr. ELSTON. NO; they have a right to review all questions of law. 
General EISENHOWER. Certainly, and so does the Judge Advocate 

General. I advocate and believe in it. 
Mr. ELSTON. YOU have a different system in the Army than you 

do in the civil courts. I n  the first place, when you try cases in the 
civil court you have trained lawyers and judges who preside. I n  the 
Army, the courts martial have net been made up of lawyers. They 
have been made up of persons other than lawyers. One of the most 
severe criticisms of the Army system was that you had an extreme 
sentence in one case and a light sentence in the other case. 

General EISENHOWER. That is right. 
Mr. ELSON. There has to be some authority that can review those 

cases and bring about some uniformity. That is the very purpose of 
this section, so somebody in authority can bring about uniformity and 
reduce some of the criticism that has prevailed with respect to court- 
martial cases. 

General EISENHOWER. I might tell you, as a personal experience, 
that my judge advocate all during the war was always against me 
when I wanted to reduce and mitigate sentences. Personally, I don't 
believe i t  is the officers of the Army who are in favor of these tre- 
meildously stiff sentences. I n  any event, I agree that some one should 
have that power, but i t  is the duty of the Judge Advocate General 
to bring that to the attention of the Secretary of War. The Secre- 
tary of War is the man you people hold responsible and the Presi- 
dent holds responsible. I believe it is altogether wrong to take from 
his hands a power of this kind and put it in a separate staff officer, 
saying "There, vou can do as you please." 

Mr. BATES. Mr. Chairman- 
The C I ~ A ~ M A N .  Mr. Bates. 

, Mr\ BATES. There seems to be quite a good deal of differg-nce of 
opinion between the committee and the high ranking officers of the 
War Department. It seems to me this matter ought to be referred 
back to the committee for further consideration, and I so move- 



.The CHAIRMAN. Just a moment, Mr. Bates, the Chair, i~ qgreernent 
with &h% full committee and the chairman of the subcommittee agreed 
to hear the Secretary of War and the Chief of Staff this morning. 
The parliamentary situation a t  that time was this: Mr. Kilday had 
the floor to offer an amendmen+ 

Mr. GAVIN. Why not offer it? 
Mr. VAN ZANDT. Let us get the amendment on the floor. 
The CHAIRMAN. Just a moment, are there any questions of General 

Eisenhower ? 
Mr. BATES. The only reason, Mr. Chairman, I make the suggestion 

is because this is a very controversial matter. I can visualize where 
i t  may continue on for another hour. 

Mr. BROOKS. Mr. Chairman, in that connection, a good deal was 
said-- 

The CHAIRXAN. Are there any further questions of the General? 
Mr. BROOKS (continuing). As to what other subcommittees have 

done in the way of work. I am a member of the subcommittee and 
have seen Mr. Elston work on it. I say this subcommittee has done 
hard work over a long period of time. You can't laugh off the work 
of this subcommittee, in its effort to do a real fair job for the full com- 
mittee and for the Congress. They have done it. I don't think the 
inference ought to be given that this snbcommittee has not tried to  do 
a good job on it. 

Mr. KILDAY. Mr. Chairman- 
The CHAIRMAN. Mr. Kilday. 
Mr. KILDAY. It happens that I am a member of both subcommittees. 

I am not attempting to reflect on the work done by either. We worked 
hard on both bills. I would like to ask the gentleman from Ohio, with 
reference to this article 51 : Don't you agree that those two provisions 
are separate? At first you give the power of mitigation, and so on, to 
the Secretary of War and the reviewing authority on sentences up to 
dismissal and death. Then you have another provision as to those sen- 
tences which are not required to be reviewed under article 50 and not 
requiring approval or confirmation by the President. I n  that con- 
nection, you are exercising a question of Executive clemency, and, in 
accordance with our theory of government, the exercise of that Execu- 
tive clemency should certainly be by an executive officer. I n  other 
words, as i t  nbw heads up in the War Department, the Under Secretary 
exercises it, but of course he is an appointee of the President and he 
is exercising one of the powers of the President, as the head of Gov- 
ernment. Should this provision remain in it? 

Mr. ELSTON. I stated to General Eisenhower that I think the situ- 
ation is different than in civil courts, because you have courts martial 
made up of other than lawyers, and somebody should have the author- 
ity. I see no reason why the Judge Advocate General shouldn't have 
the power to mitigate. 

Mr. KILDAY. But in our bill we changed'that and required that the 
Judge Advocate and the defense counsel be lawyers. Also, we give 
the law member of the court final power on law questions, which he has 
not heretpfore had. All questions of admissibility of evidence have 
been subject to a vote of the court, whereas under this bill that we are 
considering we give the law member the absolute right to rule on the 
admissibility of the evidence and the law questions involved. 



.Mr. ELSTON. The gentleman from Texas knom we diseussed this a t  
great%len@h in  the committee and it- was the conclusion of the com- 
mittee that this part of the bill be stricken out. 

Mr. KILDAY. I think i t  is very clumsily worded. I don't think we 
caught the full meaning of it. 

The CHAIRMAN. Are there any further questions of General 
Eisenhower. 

Mr. SHORT. There are two things I wish this'committee would get 
straight and fixed in their minds. The first is in the opinion of the 
Secretary of War  and the.Chief of Staff this bill doe3 set up a separate 
promotion list for the Judge Advocate General. I f  we are going to 
do that, it will be an invitation for every branch of the service to 
come in here and want a separate promotion list. It will disrupt 
the whole law that has already been passed. 

General EISENHOW~R. That is my opinion. 
Mr. GAVIN. Why not at that point reach a decision. 
Mr. SHORT. That, he says, is his opinion. I want to get that fixed 

in mind. 
Another point is that in modern warfare every branch of the service 

is really composed of specialists. Every branch is specialized. 
General EISENHOWER. That is correct. 
Mr. SHORT. There should be no favoritism whatever shown a ~ i y  

bf them. 
General EISENHOWER. That is correct. 
Mr. SHORT. The second point I want the committee to get fixed in 

mind beyond any doubt, so we won't argue about it when you gentle- 
men leave us, is that this bill, if enacted in its present form will take 
final authority from the Secretary of War, who is held chiefly respon- 
sible for the winning of the war. 

General EISENHOWER. That is correct, sir. 
Mr. SHORT (continuing). And places i t  in one of the subordinates 

of the Army. 
General EISENHOWER. That is correct, sir. 
Mr. SHORT. A separate branch. 
General EISENHOWER. Yes. 
Mr. SHORT. That is all I want to say. 
The CHAIRMAN. Are there any further questions? 
Mr. VAN ZANDT. Let us offer the amendments. 
The CHAIRMAN. Thank you very much. 
The parliamentary situation was: The Chair had recognized Mr. 

Kilday to ofTer an amendment. A substitute motion is in order. 
Mr. KILDAY. Mr. Chairman, a parlimentary inquiry- 
Mr. ELSTON. Mr. Chairman, before Mr. Kilday offers that amend- 

ment, I would like to say, as to the section which the Secretary seems to 
take serious objection to, striking out the words "but the power to 
mitigate or remit shall be exercised by the Judge Advocate General 
under the direction of the Secretary of War", I don't think the com- 
mittee was so adamant and firm on that that they would feel like 
insisting on i t  in any event. So far as I am concerned, I would be 
willing, if the other members of the subcommittee are willing, that 
those words be reinserted, so as to give the Secretary the power. 

Mr. BROOKS. What page is that on? 



Mr. ELGTON. Page 30-1 don't think that is a matter of any tremen- 
dous consequence, because we give the Judge Advocate General a great 
deal %ore authority than he had before, and if the Secretary wants to 
retain the power in all cases to mitigate or remit sentences I person- 
ally don't have any serious objection to it. I would like to say it is 
agreeable to me that those words be reinserted, if it is agreeable to the 
other members of the subcommittee. 

The CHAIRMAN. The chairn~sn of the subcommittee makes unani- 
mous-consent request to change the provision on page 30. I s  there 
objection ? 

Mr. KILDAY. The same applies on page 31, line 81 
Mr. ELSTON. Well, yes. 
Mr. BATES. Mr. Chairman, a question for information- 
Mr. ELSTON. That disposes of one of the questions. 
The CIIAIRN.~N. Mr. Bates- 
Mr. SHORT. You include the provision on page 31 ? 
Mr. ELSTON. Yes. 
The CHAIRMAN. The changes suggested by the chairman of the 

subcommittee are adopted. 
Mr. KILDAY. A parliamentary inquiry, Mr. Chairman. 
The CHAIRMAN. Yes, sir. 
Mr. KILDAY. I propose to offer an amendment to strike out sections 

46, 47, 48, and 49. Should that amendment not prevail, I propose to 
offer two amendments to those sections. Now, my question is whether 
I should offer the perfecting amendments first or the motion to strike 
the complete sections ? 

The CHAIRMAN. The Chair is of the opinion that the perfecting 
amendments should be offered first. 

Mr. KILDAY. Then, whatever may happen to them, an amendment 
would still be in order to strike the four sections? 

The CHAIRMAN. That is correct. 
Mr. KILDSY. I offer an amencln~ent, on page 44, line 22, to strike out 

section 46 as i t  now appears i11 the committee print and to substitnte 
therefor the following language : 

SEC. 8. JUDGE ADVOCATE GENERAL'S DEPARTMENT.-The Judge Advocate Gen- 
eral's Department shall consist of the Judge Advocate General with the rank 
of major general, such assistants judge advocate general and such number of . 
general officers in the grades of major general or brigadier general as  the Secre- 
tary of War may from time to time determine to be necessary to meet the needs 
of the service, and active list commissioned-officer strength of officers in  grades 
from colonel to first lieutenant a s  may from time to time be determined to be 
necessary by the Secretary of War and in addition warrant officers and enlisted 
men in such numbers a s  the Secretary of War shall from time to time determine 
to be necessary: Prouided, That lie officer shall hereafter be assigned to the 
Judge Advocate General's Department unless he be a n  officer admitted to the 
practice of law in a Federal district or higher court or in  the highest court of a 
State of the United States. 

This is designed to eliminate the question that Judge Patterson 
discussed of 750 judge advocate officers out of a total of 50,000 now 
authorized. 

Mr. SHORT. YOU say nothing about percentage. 
Mr. KILDAY. That is right. It would place the Judge Advocate 

General's Department of the Army on the same basis as all other 



services under the bill that we have already passed for promotion and 
allocation of officers to branches and services. I 

Mr. DURHAM. IS that the same provision that is in the War Depart- 
ment's bill ? 

Mr. KILDAY. I am not sure. But it would bring this bill into line 
with the promotion bill which has been passed. 

Mr. SMART. It is not in the War Departinent bill. 
The CHAIRMAN. IS there any discussion on the amendment? 

-. Mr. ELSTON. Mr. Chairman, i t  is just one step to take out of this 
bill a separate Judge Advocate General's Department. Now, the 1y2 
percent would provide for 750 officers. They do not all have to be 
appointed immediately. As a matter of fact, the War Department 
told us they needed 937 officers. This is less than the amount the War 
Department itself suggested. It may be years before the vacancies 
would be filled. They would be filled along with vacancies in the other 
branches of the service, as they saw fit to fill them. It is not necessary 
that i t  be taken out. You come down to the question : Do you or do you 
not want a separate Judge Advocate General's Department. Do you 
want a separate department to administer justice? I appreciate all 
these problems of command, and so forth, but the commanding officer 
still has all of the things that we have indicated to the committee in 
our previous statement and indicated here this morning. 

The subcommittee consideded this phxse of the bill more carefully 
than anything else and discussed i t  I believe inore at length than 
anything else. It reached the conclusion, with the exception of one 
vote, that we should have the separate system in the Army. 

Mr. KILDAY. Will the gentleman yield? 
Mr. ELSTON. Be glad to. 
Mr. K I ~ A Y .  It is correct, though, in the subcommittee, when v e  

voted on the amendment, we did not have before us the number of 
officers to be assigned to the Judge Advocate General's Department. 
Nor did we have the percentages. The only vote we took was as to 
whether we should incorporate into the bill to be reported to the full 
committee the substance of the similar provision in the Durham bill, 
with the understanding the number would be arrived at by the chair- 
man and Mr. Smart. 

Mr. ELSTON. That is correct. 
Mr. KILDAY. SO we did not actually pass on the number of officers 

to be assigned to the Judge Advocate General's Department. 
Mr. ELSTON. But there is nothing inconsistent, in the 1y2 percent, 

in the testimony that was offered t o  the committee. 
Mr. KILDAY. The point I am making is, you referred to the fact that 

this had been discussed by the coininittee and carefully arrived at. 
The fact is we did not vote on the number to be allocated to the Judge 
Advocate General's Department. We only voted on whether h s  
principle should be incorporated in the bill. 

Mr. ELSTON. That is true, but we have been more favorable than the 
War Dep:~rtment itself suggested. We say 750. They said 937. 

Mr. BROOKS. We discussed i t  at great $ngth. We went all over the 
ramifications and features of it. MY. Kllday was present at the time. 
He  entered into the discussion freely. The idea was to put in a per- 
centage, rather than a number- 

M'r. ELSTON. That is right. 



Mr. BROOKS (contin~~ing).  Because it would vary up and down, ac- 
cording to the size of the Army and the needs of the service. 

Mr. RILDAY. But we never voted on the percentage. 
Mr. CLASON. Mr. Chairman- 
The CHAIRMAN. Just a moment. The committee will go into 

executive session. 
(The following proceedings were taken in executive session.) 
The CHAIRMAN. The amendment of the gentleman from Texas, 

Mr. Kilday, is pending. The Chair recognizes Mr. Johnson of Cali- 
fornia, who has asked to be recognized. 

Mr. JOHNSON of California. I want to ask Mr. Elston a question. 
Isn't i t  a fact that, under the bill as we have i t  before us, the Secretary 
of War is still over the Judge Advocate General's Department? 

Mr. ELSTON. Yes. 
Mr. J o ~ r ~ s o ~  of California. Yet the promotion list is out of balance 

with the rest of the Army. He can refuse to fill,those vacancies. 
Mr. ELSTOX. That is correct. Mr. Clason referred to the section of 

the bill. 
Mr. K~LDAY. This doesn't refer to that. This is the over-all number. 

This provision, I might say to the gentleman from California, is on 
the over-all number. I do propose another amendment with refer- 
ence to the question of promotion. This is only as to whether an 
arbitrary 1% percent of your 50,OqO officers shall be allocated to the 
Judge Advocate General's Department. 

Mr. SIITES. Let us vote. 
The CHAIRMAN. I may say to some of the gentlemen, the lawyers 

have us in quite a fix this morning and I propose to play it out with 
them. 

Mr. DURHAM. Mr. Chairman- 
The CHAIRMAN. The Chair recognizes Mr. Durham. 
Mr. DURHAM. We have had expressions of opinion throughout the 

country on this point nnder discussion here. The American Bar 
Association recommended this provision which is in the bill. The 
American Legion, the Veterans of Foreign Wars, and every other 
service orgmization I think in the country recommended this provi- 
sion. The main objective I think in this whole thin was the need f of some kind of system of military justice which o course wonld 
be independent. I t  would be a pnblic tribunal which would weigh 
facts and law. That is what this subcommittee has been trying to 
work out. 

Now, this question of promotion I think is something that can be 
solved. That is a question that can be solved. 

Now, the policy here was to bring in the Secretary of War and 
also the head of our whole Army. I think, if we are going into this 
question again, this committee should hear some witnesses that 
appeared over the last year and a half in favor of this provision. 
I don't know how the chairman feels about that, but- 

Mr. CLASON. Would the gentleman yield for a question? 
Mr. DURHAM. I f  the committee is not thoroughly familiar with 

this problem, let them hear some of those witnesses. It has been 
hashed all over the country. Evesy group of people that I know, 
except the War Department, is in favor of this provision. 

Mr. CLASON. Would the gentleman yield for a question? 



Mr. DTTRHAM. Yes. 
Mr. CLASON. The purpose of our committee is to attempt to get 

court martial set up that would mete out fair justice, based upon 
the crime that the man bas committed. General Eisenhower has 
pointed out, in his own statement I think, that oftentimes they handed 
out sentences overseas that were way out of proportion to anything 
the defendant had done. 

Now, Mr. Norblad, who is a member of the committee and has been 
in the Judge Advocate General's Department and served in connec- 
tion with these courts martial-and every other person that has served 
on a court martial-stated that in his opinion the Judge Advocate 
General's group ought to be a separate promotion group and they 
ought to be taken wholly out of the control insofar as position or other 
influence as respecting trials are concerned, of line officers. 

Mr. DURHAM. The majority of people that the American Bar As- 
sociation heard before that committee in my State-I attended the 
hearings-were people that had had experience in the Judge Advo- 
cate General's Department. 

Mr. CLASON. And every veterans7 organization came up here with 
men that had served, and they gave their experience. Every one of 
them, to a man, stated that they ought to have a separate promotion 
list. When we have men like Mr. Norblad, who said his own com- 
manding officer attempted to censure him for what he had done- 

Mr. KILDAY. That is a11 taken care of in this bill. You axe not 
discussing the amendment before the committee. We have made 
i t  a court-martial offense for any of those things to be clone or nt- 
tempted, in other portions of the bill. 

Mr. CLASON. Yes. 
Mr. KILDAY. Let us separate the thing- 
Mr. CLASON. Just a second, before I yield for a speech. 
Mr. KILDAY. Discuss this issue. This is only the 1lh percent. 
Mr. CLASON. Wait, I would like to finish my talk before you start 

yours. My proposition is simply this: Every one of these witnesses 
came in and said the best way to accomplish this, in their opinion, 
was to have a separate promotion list. That was the only way they 
saw we could have an impartial and fair court-martial system. That 
is the reason I think all of us felt this way about. 

Mr. KILDAY. Will the gent,leman name one witness who was not a 
lawyer who took that position? 

Mr. CLASON. I don't know what their position was. 
Mr. KILDAY. Every one was a lawyer. 
Mr. CLASON. I wouldn't say that. 
Mr. ELSTON. Will the gentleman yield? 
Mr. DURHAM. Mr. Chairman- 
The CHAIRMAN. Mr. Durham. 
Mr. DURHAM. I want to ask the chairman how many officers were 

allotted under this new authorization. 
Mr. ELSTON. YOU mean under the 50,0001 
Mr. DURHAM. By the War Department. 
Mr. ELSTON. 937. 

. Mr. DURHAM. I mean, not under the bill, but allotted at the present 
i ime under the authorized strength. What is the number? 

Mr. ELSTON. I don't recall the number. 



Mr. D ~ H A M .  It was a very small number, wasn't it. 
Mr. KILDAY. Two-hundred-some. 
Mr. DURHAM. SO this question of whether or not it is going to be 

740 or 900 authorized, in either one of these amendments, is absolutely 
absurd. 

Mr. ELSTON. Mr. Chairman, I think we ought to vote on this this 
without too 11iuch disc~~ssion. I don't want for a minute to 

free discussion, but I am hopeful we can vote on it this morn- 
ign before the bell rings. Since this bill has been reported out, the 
press of the country and various associations-veterans' associations 

others-have expressed unanimous approval of it. The only 
disapproval comes from the War Department itself. J ~ l s t  this morn- 
ing the chairman received a wire, and I also received a wire which 
is brief, and I would like to read it. It is from the Judge Advocate's 
~ssociation, that is made up of men who have served as judge advo- 
cates in the Army : 

.mis association has observed with deep satisfaction the action of the legal 
subcoru~llittee in bringing to yonr full committee a report relative to changes in 
the military jnstice system. This in our opinion is the finest study ever made 
on this subject. The recommende bill reflecting many War Department rec- 
olnmendations will go f a r  to eliminate future criticism both just and unjust. 
The concluding sections strengthening the Judge Advccate General's Corps are  
vital not only to make the system work but to free command in the future from 
the charge which we know too often to have been justified that  justice dominated 
by command is something less than t rue justice. We hope you adopt unani- 
mously yonr subcommittee's report. 

Brig. Gen. I ~ A L P H  G. BOYD, 
President of t7be J~cllge Advocates Association. 

(The wire received by the chairman is as follows :) \ 
BOSTON, Ilass.,  July 14, 1947. 

Hon. CHARLW H. ELSTON, 
House Oflice Building, Washingtn, D. C. 

We have wired Chairman Andrews a s  follows: This association has observed 
with deep satisfaction the action of the legal subcommittee in %ringing to your 
full committee a report relative to changes in the military justice system. This 
in our opinion is  the finest study ever made on this subject. The recommended 
bill reflecting many War Department recommendations will go fa r  to eliminate 
future criticism both jnst and unjust. The concludhg sections strengthening 
the Judge Advocate General's Corps are  vital not only to make the system work 
but to  free command in the future from the charge which we known too often 
to have been justified that  justice dominated by command is something less 
than true justice. We hope you adopt unanimously your subcozpmittee's report. 

Brig. Gen. RALPH 6. BOYD, 
President, Judge Advocates Association. 

I 

NEW YORE, N. Y., July 30,1947. 
Hon. WALTER G. ANDREWS, 

Chairman Armed Srrvices Committee, 
House of Representati~es, Washi~zgton, D. C. 

The special committee on military justice of the Association of the Bar  of the 
.City of New York believes that proper administration of military justice requires 
the creation of an independent Judge Advocate General's Department and the 
removal of the processes of military justice from the control of command. The 
committee on military justice of the New York County Lawyers Association, of 
which Mr. George Spiegelberg is chairman, have authorized me to state that  they 
are in full agreement. We would appreciate your transmitting our views to your 
committee. 

FREDERICK V. P. BRYAN, Chairman. 

Mr. ELSTON. Mr. Chairman, all these amendments go-to one thing 1 

and that is whether or not you are going to have an independent Judge 



Advocate General's Department. I n  civil life you wouldn't think of , 

mixing the judicial with the executive departments, because you can't 
cbtain proper justice if you are going to scramble the departments. 
You have to  have a separate department. 

It is our studied opinion and considered opinion that you can't have 
military justice properly administered unless you have the separate 
Judge Advocate General's Department. It is the opinion of everybody 
except the War Department. 

I n  my judgment, we have not taken from command sufficient au- 
thority so that they would be unable in time of mar or a t  any other time 
to maintain discipline. I believe it is a good bill, and I hope we can 
vote on these amendments. 

Mr. SHORT. Mr. Chairman- 
The CHAIRMAN. The Chair will yield briefly to Mr. Short. 
Mr. SHORT. The first thing I want to say, Mr. Chairman, is I think 

his subcommittee has done a marvelous job. They have studied as 
long and as hard as any other subcommittee of this full committee. 
I have no better friend in Congress and there is no man I think more 
higKly of than Charlie Elston. I don't want to oppose him. Cer- 
tainly, I am in sympathy with the provisions of this measure. We 
all want justice meted out, and we want to equalize sentences. - I  feel 
there is a great need of it, as every one of you do, but I don't want to 
rush through here in the last minute and do something that is ludi- 
crous and will make us the laughing stock. We have already gone on 
record, in the promotion bill, of setting up a uniform system of pro- 
motion, with the one-half of 1 percent provision of the authorized 
active strength of officers in all branches of the armed services-and 
I mean the Army, the Navy, and Marine Corps. There was a unanimity 
of opinion. There was fundamental agreement between the branches 
of the Service. The bill was reported unanimously by our subcom- 
mittee, that also worked long and hLrd on that. Now, then, to come 
in here and set up 1% percent of the authorized active commissioned 
officer strength in the Judge Advocate General's Department-which 
is giving them three times as many officers as any other branch of the 
service-simply runs counter to the bill we have already passed. 

Mr. KILDAY. Will the gentleman yield? 
Mr. SHORT. Just a minute, and I will ; I will be glad to. 
I think a.lot of the confusion here this morning in the mind of 

my friend from Massachusetts, Mr. Clason, is: You are failing to 
distinguish between the actual and the authorized strength of the 
services. It is true that we have 1,070,000 men in our Army today, 
with over 130,000 officers, but the authorized strength of officers in 
the Regular Army is 50,000, which can man only an armv of half a 
million. The truth of the matter is we have only 37,500 officers in the 
Regular Army today. We dont have our authorized strength. That 
is the fundamental point. 

Mr. BROOICS. Will the gentleman yield? 
Mr. SIIORT. Yes. 
Mr. BROOKS. If  the subcommittee which had reported the original 

bill had allowed free latitude of discussion, like we are having today, 
I don't believe this committee would have reported that out as it was. 

Mr. ELSTON. And you remember, we raised the question on the floor 
that this was coming. 



Mr. BROOKS. Our positior was never allowed to come out at all. 
-Mi. SHORT. I don't know of any one who was shut off. I know 

the gentleman from Louisiana thinks he is shut off by eKery chairman. 
who presides over a committee. 

Mr. BROOKS. I know I was shut off, and I know there was some 
opposition. 

Mr. SHORT. I gave you every opportunity to be heard. I think the 
gentleman from New York, Mr. Cole; Mr. Vinson; Mr. Andrews. 
and the gentleman from Texas, Mr. Kilday, who served on both 02 
these committees, will agree that what I said here is true. 

You are going to set up a separate promotion list, and it is going 
to destroy the whole promotion system. 

Mr. KILDAY. I agree with that. We are confusin two issues. I 
am as strong for revising military justice as anybo if y, but that has 
no relationslzip to the number of officers who should be permanent 
regular officers in the Judge Advocate General's Department. I am 
not saying that we should revise tlze military justice set-up when I 
urge the adoption of the amendment. It has no reference to the 
administration of military justice. 

Mr. ELSTON. Will the gentleman yield to me? 
Mr. KILDAY. Yes. 
Mr. SHORT. Sure. 
Mr. ELSTON. If  we are going to report the bill out, we have got to. 

fix a percentage. Now, the promotion bill will be in conference. This 
bill will be conference, if we report it out and it passes the House. 
That perhaps is something that can be worked out later. I think me 
came to that conclusion at the time we reported the promotion bill out. 

Mr. SHORT. That is true. 
Mr. ELSTON. We raised the question on tlze floor. 
Mr. SHORT. Yes. 
Mr. ELSTON. When this question was before us. 
Mr. SHCRT. Yes. 
Mr. ELSTON. I said we would not take the time that day, because 

I knew you wanted to get the bill out. 
Mr. SHORT. That is right. 
Mr. ELSTON. I discussed the situation with the chairman, and you, 

Mr Short- 
Mr. SHORT. Yes. 
Mr. ELSTON. TO have an open discussion of the problem later on. 
Mr. VAN ZANDT. Let us vote. 
The CHAIRMAN. The question is on the amendment proposed by 

the gentleman of Texas, Mr. Kilday. All those in favor of the amend- 
ment will raise their right hands. The clqrk will count them. 

(Hands raised.) 
The CHAIRMAN. I will vote Mr. Vinson aye, by his proxy. 
Those opposed. 
(Hands raised.) 
Mr. ELSTON. I will vote Mr. Rivers no. I have his proxy. 
Mr. BROOKS. I will vote Mr. Sikes no. 
Mr. HARLOW. Nine voted aye, sir ,and fifteen voted against. 

. The CHAIRMAN. The vote is 15 nays and 9 ayes, so the amendment 
is rejected. 

Mr. KILDAY. I offer an amendment, Mr. Chairman- 



The CHAIRMAN. Mr. Kilday. 
Mr. KILDAY. 011 page 46, line 15, change the period to a colon and 

add the following provisb : 
Provided, That the promotion of officers whose names are  carried on the 

Judge Advocate General's promotion list shall be no faster than the officers 
whose names were immediately adjacent to theirs on the Army promotion list 
prior to the establishment of the Judge Advocate General's promotion list, and 
in order to insure this the Secretary of War shall limit the authorized number 
in each grade on the Judge Advocate General's promotion list so that the junior 
officer in the grade of colonel, lieutenant colonel, and major shall have as  many 
"years' service" creditable for promotion purposes a s  the juuior officer in each 
of these grades on the Army promotion list. 

This is designed to eliminate the question, discussed by Judge Pat- 
terson, of more rapid promotion- 

I\!h. BROOKS. Will it guarantee they will have the same promotion 
as the otker services? Before the war they had less promotion than 
the combat branches of service. 

Mr. KILDAY. This imports into the Army the equivalent of the 
Navy.running mate system. He would be promoted no faster and 
no slower than his opposite number in the line of the Army. That 
is the whole thing. 

Mr. VAN ZANDT. Let us vote. 
Mr. ELSTON. Mr. Chairman, just one word on it. It all comes down 

to the same thing we have been discussing. We can discuss it for 
honrs and get no further. * I  submit all these amendments go to the 
same thing and should more or less be considered together. 

Mr. VAN ZANDT. Vote. 
The CHAIR~~AN. The question is on the last  amendment offered by 

the gentleman from Texas, Mr. Kilday. A11 those in favor will 
raise their right hands. 

(Hands raised.) i 

The CHAIRMAN. The Chair will vote Mr. Vinson aye. 
Those opposed will register by raising their right hands. 
(Hands raised.) 
Mr. ELSTON. I vote Mr.  hers no. 
Mr. BRCOICS. I vote Mr. Sikes No. 
Mr. HARLOW. 14 nays ; 10 ayes. 
The CHAIK~IAN. 14 in the negative and 10 in the affirmative. The 

amendment is rejected. 
Mr. KILDAY. I offer a motion. 
The CHAIRMAN. Mr. Rilday. 
Mr. KILDAY. I move to strike out sections 46,47,48, and 49. 
Mr. VAN ZANDT. Vote. 
The CHAIRMAN. A brief %statement by the gentleman from Texas 

striking out sections 46,47,48, and 49, on pages 44 to 47, iaclusive. 
Mr. ELSTON. That would simply strike out the section creating a 

separate Judge Advocate General's Department. 
Mr. RII,D.\Y. That is correct. It would have the effect of refusing 

to create a separate Judge Advocate General's Department, I am 
ready to vote. 

The CHAIRMAN. All those in favor of the amendment will raise their 
right hands. 

(-Hands raised.) 
The CHAIRMAN. The Chair votes Mr. Vinson aye. 
Those opposed raise their right hands. 



(Hands raised.) , 
Mr. ELSTON. I vote Mr. Rivers no. 
Mr. BROOKS. I vote Mr. Sikes no. . 
Mr. HAELOW. 14 nays ; 9 ayes. + 
The CHAIRMAN. The motion is rejected. 

' Any further amendments, Mr. Kilday ? 
Mr. KILDAY. No, sir. 
Mr. ELSTON. I move a favorable report, Mr. Chairman. 
The CHAIRMAN. The chairman of the subcommittee, Mr. Elston,. 

lnoves a favorable report qn the bill. 
Mr. ELSTON. AS amended. 

. The CHAIRMAN. AS amended by the chairman- 
Mr. SMART. Mr. Chairinan' there are a few corrective amendments, 
Mr. ELSTON. There are a fkw corrective ~mendments, of no consu- 

quence. 
The CHAIRMAN. All those in favor of reporting the bill favor:hlg 

will raise their hands- 
Mr. GAVIN. With the corrective amendments. 
The CHAIRMAN., With the amendments. 
(Hands raised.) 
The CHAIRMAN. The Chair votes Mr. Vinson aye. 
Mr. ELSTON. I vote Mr. Rivers aye. 
Mr. BROOKS. I vote Mr. Sikes aye. 
The CHAIRMAN. The bill is reported. 
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